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With input from Wisconsin REAL-
TORS® Association members, the
Forms Council of the Department of
Regulation and Licensing (DRL) has
completed its work on the revised
WB-4 Residential Condominium
Listing Contract and the new WB-14
Residential Condominium Offer to
Purchase. 

The Department of Regulation and
Licensing (DRL) is in the final stage
of approving revisions to the
Residential Condominium Listing
Contract (WB-4) and the Residential
Condominium Offer To Purchase
(WB-14). These updated condomini-
um forms will have an optional use
date of  January 1, 2000 and a manda-
tory use date of July 1, 2000, and will
be available from the WRA on or
around February 1, 2000. Similar
fine-tuning revisions will also be done
on other approved listing and offer
forms in the upcoming months.

The new condominium forms should
be easy to use because they are sub-
stantially based on the revamped resi-
dential forms. As with the residential
forms, all DRL form revisions are pre-
dominantly intended to clarify and
improve the provisions already in
place, not to make any major substan-
tive changes. The clarifications are a
by-product of five years of experience
with these forms, with an eye to elim-
inating difficulties that have been
experienced by licensees using the
forms, and by the parties, their attor-
neys, and the courts in attempting to
interpret the forms. Many of the revi-
sions are based, to a large extent, upon
the input of WRA members who have

served on WRA committees and who
have called the WRA Legal Hotline
with comments and suggestions. They
do, of course, contain features unique
to the sale of condominiums. These
new condominium provisions are the
focus of this Legal Update.  

This Update reviews the basics of con-
dominium law. The Update reviews
the unique condominium-related fea-
tures of the new condominium listing
and offer, gives tips for licensees work-
ing with condominium sellers and
buyers, and summarizes recent
Wisconsin case law dealing with con-
dominium issues.

Condominium 
Law Concepts

The Wisconsin Condominium
Ownership Act is found in Chapter
703 of the Wisconsin Statutes. In gen-
eral terms, the condominium form of
ownership takes what otherwise might
have been an apartment or town-
house, and permits individual sales of
the separate dwelling units. A condo-
minium is a form of ownership of real
property, just like a joint tenancy or
tenancy-in-common.  

A condominium is created by the
recording of a document called the
“declaration,” and a survey of the land
and improvements, plus floor plans of
the buildings involved, collectively
called the “condominium plat.”  To
understand condominium ownership,
an understanding of certain key con-
cepts is necessary. The following defi-
nitions are basic to Wisconsin condo-
minium law:
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Declarant
The declarant is the property owner or
developer who subjects his or her
property to condominium ownership.
The declaration may establish a period
of “declarant control” that gives the
declarant the ability to appoint and
remove association officers and other-
wise exercise the powers and responsi-
bilities of the association. Declarant
control will last up to ten years in
expandable condominiums and three
years in other condominiums. This
reservation of power by the declarant
is regulated by Wis. Stat. § 703.15(2).
This statute, and the rest of the
Wisconsin Condominium Ownership
Act (Chapter 703) can be found on
the WRA Web site members-only sec-
tion.Go to http://www.wra.org/real-
tors, and click on the Legal subhead-
ing. This will take you to a table of
contents section, where you will see a
link to “Wisconsin Statutes and
Administrative Code.”

Unit
A “unit” is the part of the condomini-
um intended for independent use. The
unit owner is entitled to exclusive
ownership and possession of his or her
unit. The definition in the statutes
gives examples in terms of “cubicles of
air,” “enclosed spaces located on one
or more floors,” and “rooms.”
However, a unit is not necessarily lim-
ited to this apartment-like concept. A
unit may also be a freestanding house,
a structure plus a piece of the sur-
rounding land, or a piece of land simi-
lar to a lot.  

What is included in a given unit
depends on how the term “unit” is
defined in the condominium declara-
tion and plat. This definition must be
carefully reviewed to determine
whether, for example, a side-by-side
townhouse unit includes just the cubi-
cles of air within the interior walls, or
whether it also includes the finished
surfaces of the interior walls (wallpa-
per, paint, etc.), the interior walls
between rooms and floors, the inside
and outside of all walls not shared with

another unit (including the exterior of
the building and utility components
running within walls), and so on. This
may vary a great deal and may impact
the unit owner’s maintenance respon-
sibilities, ability to make improve-
ments or alterations and insurance lia-
bility.

Units may also be defined to include a
separate area that is some distance
from the typical basic individual
dwelling area. For example, a unit may
be defined to include a storage area,
patio, garage parking space, or a boat
slip.

Common Elements  
“Common elements” means every-
thing else in the condominium that is
not a unit.  In a typical residential con-
dominium project, the common ele-
ments may include the land, structur-
al and common parts of buildings
(entranceway, halls, elevator, meeting
room, etc.), landscaping, roads, any
outside parking areas, outdoor light-
ing, any recreational facilities (swim-
ming pool, tennis courts, clubhouse,
etc.), and all other common areas and
amenities.

The common elements are owned col-
lectively by all of the unit owners on
what is similar to a tenancy-in-com-
mon basis. Each unit owner generally
owns an undivided percentage interest
in the common elements.  These “per-
centage interests” are established in
the condominium declaration and are
referred to as the percentage interests
“appurtenant” to the units — that is,
they relate respectively to the individ-
ual units. For example, in a condo-
minium with 100 units, each unit
owner may own a 1 percent interest in
all common elements of the condo-
minium. Thus, each unit owner would
own an undivided 1 percent interest in
the tennis courts, road, parking lot,
etc.

A unit, together with its undivided
interests in the common elements, is
an interest in real estate.  Basically, the



unit is owned in fee, and the common
elements are owned as a tenancy-in-
common.

Limited Common Elements  
The “limited common elements” are
common elements of the condomini-
um, which are identified in the decla-
ration or plat as reserved for the exclu-
sive use of one or more unit owners.
Basically, you don’t own it, except for
your undivided percentage interest in
the common elements, but you are
the only one who may use it. This
exclusive use, however, may be subject
to restrictions stated in the declaration
or the condominium rules.  

A limited common element may be  a
storage area, patio, balcony, garage
parking space, or a boat slip.  These
elements may be defined to be part of
a unit, as noted earlier, but they may
more commonly be seen as limited
common elements.

The advantages of defining a patio or
a parking space as a limited common
element primarily relate to unit owner
flexibility and maintenance responsi-
bilities. The declaration or bylaws may
permit unit owners to transfer limited
common elements by deed to other
unit owners. Accordingly, unit owners
may be able to swap limited common
element  parking spaces, or sell a lim-
ited common element parking space
that is not needed, using quitclaim
deeds.  

The other primary advantage of limit-
ed common elements relates to main-
tenance. If an element such as a patio
is a limited common element, it may
be more likely that the maintenance
responsibilities, at least for major
repairs, will be assigned to the associ-
ation rather than to the individual unit
owner. 

The primary disadvantage to having a
patio as a limited common element
rather than part of the unit is that
there may be more restrictions on
usage (placement of patio furniture,

privacy fencing, awnings, etc.). A
patio that is part of the unit is more
within the control and responsibility
of the unit owner. Something owned
by all unit owners in common, that is,
common elements and limited com-
mon elements, are typically subject to
more group control and restriction.  

Percentage Interests
Every unit owner owns an undivided
interest in the common element, as a
tenant in common with the other unit
owners, in the percentage set forth in
the declaration. This tenancy in com-
mon percentage is referred to as the
unit owner’s “percentage interests.”
The percentage interests (1) deter-
mine the extent of the unit owner’s
undivided ownership interest in the
common elements (condominium
common areas and facilities), (2) usu-
ally determine the extent of the unit
owner’s responsibilities for common
expenses, (3) may determine the unit
owner’s voting power, and (4) estab-
lish the amount of a unit owner’s pro-
ceeds in the event that the condomini-
um is terminated.

Condominium declarations may
establish percentage interests that are
equal for all of the units, in proportion
to the square footage of the respective
units, that are based upon the location
or value of the different units, or
based upon some other formula stated
in the declaration. Some declarations
may even establish different percent-
age interests for different purposes.
For example, in a high-rise condo-
minium the units may have equal per-
centage interests for all purposes
except for the payment of insurance
premiums - the units would have per-
centage interests based upon value for
this purpose, because a unit on the
15th floor is worth more than the
identical unit on the 2nd floor.

Association  
The “association” is made up of all
unit owners acting together as a group
to manage and maintain the condo-
minium property collectively owned

by them. This group will be either a
nonstock, nonprofit corporation
(Chapter 181 of the Wisconsin
Statutes) or an unincorporated associ-
ation. Every unit owner is automati-
cally a member of the association, and
only unit owners (and the project
developer or declarant, in the case of a
new project) may be members of the
association.  

The association is required by statute
to administer and govern the condo-
minium. The association manages and
maintains the common elements, and
adopts budgets and levies assessments
against the unit owners in order to pay
the association’s common expenses.
The association directors and officers
are responsible for the maintenance of
the condominium property, including
mowing lawns, watering, fertilizing,
planting, trimming, painting, roofs,
common area doors and windows,
common area carpets and tile, anten-
nae, outside lighting, swimming
pools, tennis courts, club houses, and
other recreational amenities. They are
responsible for the association’s finan-
cial matters such as preparing budgets,
levying and collecting assessments,
maintaining books and records,
preparing financial reports, and filing
tax returns. They must also handle
administrative matters such as estab-
lishing and enforcing rules, communi-
cating with unit owners, and provid-
ing documentation for unit sales.
Some or all of these functions may be
delegated to a condominium manager
or other professionals such as account-
ants.

Assessment Payments
The association assesses unit owners
for funds to pay for common expenses
and to create reserves for future asso-
ciation expenses and capital improve-
ments. The association typically devel-
ops a budget for all of the common
expenses of the condominium and
then allocates those expenses between
the unit owners. These assessments
are often referred to as “common
assessments” and generally are paid
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monthly. The association may also
charge additional separate fees for the
use and maintenance of specific com-
ponents such as parking.

On occasion, the association may levy
special assessments for a special pur-
pose. Special assessments tend to be
for a single, substantial amount with a
specified due date. For instance, the
association may levy a special assess-
ment for capital improvements or
major repairs when the association’s
reserve funds are inadequate or when
the cost was not previously contem-
plated. Special assessments may also
be levied to enable the association to
purchase property.

Each unit owner is liable for all assess-
ments coming due while he or she
owns the unit. Assessments are levied
in proportion to the unit owners’ per-
centage interests in the condominium
or as otherwise provided in the con-
dominium declaration. The declarant
must pay all assessments for complet-
ed units that are completed but not
yet sold to third party purchasers,
unless otherwise provided in the dec-
laration. 

Condominium Reserve Accounts
Not enough can be said about the
importance of the condominium’s
reserve accounts. A condominium
may systematically build a healthy
reserve by requiring a large, up-front
contribution to reserves by each initial
unit purchaser and/or by budgeting a
portion of each monthly assessment
payment for the reserve accounts. In
the condominium listing contract and
offer to purchase, this accumulation of
a share in the reserves is automatically
treated as a unit asset and referred to
as “Property Included in List
Price/Purchase Price.”

This type of planning and accumula-
tion of reserve funds should save the
unit owners from facing large, unex-
pected out-of-pocket expenditures in
the future. For example, if a special
assessment is needed for roof or pave-

ment replacement and there are no
reserve funds accumulated for this
purpose, the unit owners will likely
face a large special assessment pay-
ment. This may produce a great deal
of contention and discord among the
unit owners. If unit owners are repeat-
edly expected to pay large special
assessments for repairs and improve-
ments that were not planned for in the
budget and in the reserve accounts,
unit owners may come to the point
where they cannot afford repeated
lump-sum payments and the financial
well-being of the association may be
jeopardized. Units may end up being
sold at “fire sale” prices, other units
may be foreclosed upon, and the asso-
ciation may go bankrupt.

An association that has substantial
reserve funds is likely an association
that has established a major mainte-
nance plan and has scheduled periodic
repairs and improvements to the com-
mon elements. This may include items
such as roof replacement, repaving of
roads and driveways, and exterior and
common element painting. Again,
good planning will tend to avoid a
scenario where the unhappy unit own-
ers are forced to pay a series of sub-
stantial special assessments. 

In addition, lenders may be reluctant
to provide mortgage loans for condo-
miniums that do not have adequate
reserves, and insurance companies
view condominium associations with-
out adequate reserves as bad risks.
The presence of adequate capital
improvement planning and reserves
fosters credibility with unit owners
and conveys a general sense that the
association is organized and acting
responsibly.

Under Wisconsin law, condominium
associations are not legally required to
establish reserve funds, as is the case in
other states like Illinois and Michigan.
Accordingly, this is an important item
to be discussed with any unit seller or
buyer.

Condominium Assessment Liens
All unpaid assessments and collec-
tion costs, constitute a lien on the
unit from the time the assessment is
due, if a statement of lien is filed
with the clerk of courts within two
years of the assessment due date.
Once filed, the condominium
assessment lien will be a lien on
title to the unit and thus will need
to be paid to give clear title when
the unit is sold. The condominium
association also can foreclose on
this lien within three years of the
filing date.

If a statement of condominium lien
has been filed, a buyer of a unit is
jointly and severally liable with the
seller for all unpaid assessments up to
the time of the sale. Under 
§ 703.16(5), buyers have the right to
request a statement from the associa-
tion that states the amount of all
unpaid assessments against the seller.
This is important because there may
be unpaid assessment payments that
legally may become liens if a statement
of condominium lien is filed in the
future. The buyer will not be liable for
any unpaid assessments over the
amount set forth in the statement. In
addition, a lien for unpaid assessments
cannot be placed on a unit being sold
if a statement of condominium lien
was not filed for these amounts prior
to the buyer’s request.

The Revised WB-4
Residential Condominium
Listing Contract

Although the existing WB-4
Residential Condominium Listing
Contract has served many licensees
well throughout the past several years,
there are some provisions that have
been found to not completely address
certain situations that have arisen. In
some other cases, additional explana-
tion and clarification has been found
to be desirable. Accordingly, the fol-
lowing revisions have been made to
the WB-4 Residential Condominium
Listing Contract. In the following dis-
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cussions, the existing WB-4 (manda-
tory use date 11/1/94) will be
referred to as the “1994 listing,” and
the newly revised WB-4 will be
referred to as the “2000 listing.” A
draft copy of the 2000 listing can be
found on the WRA Web site in the
members-only section. To access this
draft, go to  the WRA Web site at
http://www.wra.org/realtors, select
Legal in the left-side navigation bar
and then look in the table of contents
for the draft form.

Format
The 2000 listing is on letter-sized
paper and is four pages long. The
DRL is changing to letter-sized paper
for all new approved forms to facilitate
the faxing and computer printing of
documents.

✔✔ PRACTICE TIP: Listing agents
should try to find out as much as pos-
sible about the condominium project
and the particular unit before they
even sign the listing contract. First,
the agent should make sure that he or
she understands the condominium
ownership concept. It would also be
prudent for the agent to review the
declaration and other condominium
documents to make sure that the
agent knows exactly what is included
with the particular unit as far as com-
mon element amenities and limited
common elements, what is included in
the monthly assessment payments,
and what other services and amenities
involve separate charges.

Property Included in List Price 
Although it is not a change, members
should be reminded that the seller’s
interest in any common surplus and
reserves of the condominium allocat-
ed to the unit, and all fixtures in or on
the unit on the date of the listing shall
be included in the purchase price. Any
fixtures outside of the unit that are to
be included in the sale must be specif-
ically listed as additional items includ-
ed in the list price. This might include,
for example, a privacy fence or awning
installed on a limited common ele-

ment such as a patio. All included
items are to be transferred free and
clear of all encumbrances, a require-
ment not specifically stated in the res-
idential listing.

Limited Common Elements
A new feature in the 2000 listing is
the item (on page 1 of the 2000 list-
ing) where limited common elements
assigned to the unit may be listed.
This will help listing agents under-
stand and describe the amenities that
go with the unit being sold.

Parking and Storage
Some condominiums require that
parking spaces be purchased separate-
ly or leased from the association.
Other condominiums, however, may
automatically include parking spaces
as part of the unit or as a limited com-
mon element.  The condominium list-
ing contract states, “The parking for
this Unit is ____.” This blank line
should be used to indicate whether or
not parking rights are included with
the unit or whether they are to be sep-
arately rented or purchased in addi-
tion to the monthly condominium
assessments, and the number or letter
designation of the parking space(s)
being transferred with the unit or
available for rent or purchase. This
line concludes with “The parking fee
is $ _______.”

Storage spaces may also be included as
part of the unit, as a limited common
element or may be available for pur-
chase or rental. Licensees may wish to
specify storage space arrangements in
the Additional Provisions section on
the page 4 of the 2000 listing.

Association Fee 
The 2000 listing states the amount of
condominium assessments for the unit
being sold. In a condominium, the
association will “levy assessments” or
set the amount of money owed by
each unit owner for the payment of the
condominium’s common expenses.
These assessments are usually payable
on a monthly basis, although some

condominiums may have different pay-
ment schedules. 

Right of First Refusal
The 2000 listing contains a new item
on the first page of the form pertain-
ing to rights of first refusal. This item
reads: “RIGHT OF FIRST
REFUSAL: The Condominium asso-
ciation (does)(does not) [STRIKE
ONE] have a right of first refusal on
the Unit.” If there is a right of first
refusal on the unit, the listing agent
should disclose this fact in writing to
the parties as a potential material
adverse fact, perhaps when composing
data sheets for the unit – the right of
first refusal casts some doubt over
whether the seller will be able to sell
the unit to a third-party buyer. If the
seller cannot confirm whether or not
there is a right of first refusal, the list-
ing agent may want to check in the
declaration, in the seller’s title policy,
or with the association office. If there
is a right of first refusal, the terms and
conditions of the right of first refusal
may be given to the seller and poten-
tial buyers.

The right of first refusal most often
used in a condominium scenario gives
the association the first right to buy
the unit upon the terms and condi-
tions offered by a third-party buyer.
Typically, the association has the right
to match the price, terms, and condi-
tions offered by the other buyer. This
presumes that the terms of the offer
made by the other buyer must be
given to the association so that a
meeting can be convened to decide
whether to match those terms and buy
the unit or let the other prospective
buyer purchase the unit.

The implementation of a right of first
refusal poses a problem for Wisconsin
real estate licensees because of the
Wis. Admin. Code § RL 24.12 confi-
dentiality of offers rule. Under this
rule, a licensee cannot reveal the terms
of one person’s offer to another
prospective buyer or to another per-
son with the intent that the terms be
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revealed to another prospective buyer.
Thus, at least until the current § RL
24.12 is modified, a licensee cannot
participate in any way in giving the
association the terms and conditions
of the other buyer’s offer. This process
must be handled exclusively by the
parties and/or their attorneys. A
licensee arguably should not even go
so far as to deliver a sealed envelope to
the association if the envelope con-
tains the terms of another offer to
purchase. 

Hopefully, there will be a clear process
specified for implementation of the
right of first refusal; one that includes
a mechanism for the association to
waive the right of first refusal before
closing. An agent working with a
buyer may consider requesting a waiv-
er at the same time that the statement
regarding unpaid assessments is
requested.

Although once somewhat prevalent,
rights of first refusal do not appear as
often in new condominium docu-
ments as they once did. One reason is
that the Federal National Mortgage
Association (FNMA) and other sec-
ondary market lenders and insurers
will not acquire condominium mort-
gage loans where there is a right of
first refusal with the association.
Another potential concern with a
right of first refusal held by a condo-
minium association is that it may
sometimes be used in a discriminatory
fashion to block a particular buyer or
a particular group or class of buyers
from becoming new members of the
condominium community.

Condominium Disclosure
Materials [Wis. Stat. § 703.33]

Wis. Stat. § 703.33 requires that the
seller provide the buyer with a copy of
the condominium disclosure materials
no later than 15 days prior to closing.
The second page of the 2000 listing
includes a list of the required docu-
ments:

Declaration of Condominium.

The recording of the declaration and
condominium plat and plans at the
Register of Deeds creates the condo-
minium. The declaration states the
name and address of the condomini-
um; describes the land included in the
condominium; generally describes the
units and the common elements; sets
the percentage interests (may deter-
mine monthly assessment amount and
other costs and expenses) and the
number of votes for each unit; names
the agent for service of process; and
gives further details regarding the
condominium.

Bylaws and Rules and Regulations.

Bylaws are mandatory, but generally
they are not recorded. The bylaws
indicate the type of organization the
association will be (incorporated or
unincorporated), whether association
duties may be delegated to the board
of directors and/or a manager, proce-
dures for unit owners’ and board of
directors’ meetings, the process for
electing directors, the procedure for
levying and collecting assessments
against the unit owners, and other
pertinent matters. Rules and regula-
tions may be outlined in a separate
document or may be included within
the bylaws.

Articles of Incorporation.

Pursuant to Wis. Stat. § 181.0203,
the corporate existence of any incor-
porated association begins when the
Department of Financial Institutions
files the articles of incorporation. The
powers, duties and operation of the
association are specified in its articles.
If a provision of the articles of incor-
poration is inconsistent with a bylaw,
the provision of the articles of incor-
poration controls.

Management & Employment
Contracts; Leases.

Copies of all management and
employment contracts and leases must
be included in the condominium dis-
closure documents if the unit owners
or association are/will be a party to

them. The association or its board
may terminate contracts and leases
entered into between the declarant
and the association, and any contracts
or leases that are not bona fide or
commercially reasonable to the unit
owners on not less than 90 days
notice. As a result, many leases or con-
tracts for the benefit of the unit own-
ers (for example, a management or
maintenance contract) will have a 90-
day termination clause.

Annual Operating Budget.

A copy of the association’s projected
annual operating budget is required.
The budget must include details con-
cerning the monthly condominium
assessments paid by unit owners and
any other fees payable for the use of
facilities not part of the condomini-
um. A responsible budget will address
items such as electricity for common
elements such as outside lighting;
heating; air conditioning; and water
for common elements such as hall-
ways, meeting rooms, and restrooms;
snow removal; liability insurance for
the common elements and errors and
omissions insurance for association
directors and officers; swimming pool
and tennis court maintenance; securi-
ty measures; pest control; common
grounds maintenance and landscap-
ing; exterior building maintenance;
accounting and legal fees; manage-
ment fees, administrative supplies and
expenses; any applicable taxes; special
fees for items such as parking; and
reserves for capital improvements and
major repairs.

✔✔ PRACTICE TIP: Under
Wisconsin law, condominiums are not
legally required to establish reserve
funds, as is the case in many other
states like Illinois and Michigan.
Accordingly, this is an important item
to be discussed with any unit seller or
buyer.

Expansion Plans.

If the condominium is an expandable
condominium, a description of the
planned expansion stages and the
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maximum number of units that may
be added to the condominium must
be given. An expandable condomini-
um is a condominium where the
declarant has reserved the right to add
additional property or units to the
condominium. The declaration in
expandable condominiums reserves
the right of the declarant to add addi-
tional parcels, buildings, and units to
the condominium over a maximum
period of 10 years.

Floor Plan and Map.

A copy of the floor plan of the unit
being purchased, and information and
maps showing the location of the
common elements and other facilities
to be used by unit owners must be
provided. Copies of the condominium
plat maps are typically used for locat-
ing the common elements and other
features, although a copy of the con-
dominium plat is not, per se, a disclo-
sure document requirement.

Cover Sheet, Index & Tables of Contents

Wis. Stat. § 703.33(2) requires that all
of these condominium disclosure
materials be delivered with a cover
sheet, index, and tables of contents in
the format set forth in the statute, and
that all materials must be consecutive-
ly paginated. The cover sheet must
contain specified bold-faced disclo-
sures set forth in Wis. Stat. 
§ 703.33(2)(a). The declaration,
bylaws, and articles of incorporation
must also have a separate table of con-
tents preceding them. Additional
materials such as engineering and
architect reports are also required in
the disclosure materials for conversion
condominiums (existing structure(s)
changed to condominium ownership). 

✔✔ PRACTICE TIP: One item
included in the Condominium
Disclosure Materials section of the
2000 listing is not required under 
§ 703.33. This is the “latest annual
Association operating statements.”
Since it is in addition to what is
required under statute, WRA mem-
bers may need to make an extra effort

to be sure that these financial state-
ments are delivered to the buyer. The
operating statements may not be
included in the disclosure materials
booklet or packet prepared to meet
the statutory requirements, and thus
may be easily overlooked. 

✔✔ PRACTICE TIP: Another item
included in the Condominium
Disclosure Materials section of the
2000 listing refers to amendments to
all of the listed condominium disclo-
sure materials. These may also not be
part of the packet of disclosure mate-
rials and so may need to be specially
requested and tracked down.

The condominium forms and 
§ 703.33 state that the seller will pro-
vide the buyer with complete, current
and accurate copies of the condomini-
um disclosure materials. In many
cases, however, the listing agent may
be the one who obtains the disclosure
materials from the association (assum-
ing the seller does not already have a
copy of the documents) and delivers
them to the buyer. Wis. Stat. 
§ 703.20(2) requires the association
to provide all disclosure materials
required for compliance with 
§ 703.33 within 10 days of a seller’s
request for these materials. The seller
shall pay the association the actual
costs of furnishing the information —
typically the association will invoice
the seller for photocopying charges.

✔✔ PRACTICE TIP: The key here is
to request all of the needed docu-
ments as soon as possible so that the
materials are on hand for review by
the listing agent and for distribution
of copies to prospective buyers.
Listing agents should learn everything
possible about the condominium
before or when they list it.

Seller Cooperation with
Marketing Efforts — Provision 
of Minutes & Financial Materials 

The seller cooperation section on the
second page of the 2000 listing con-
tains the same standard provisions as

found in the 1999 residential listing.
In addition, this section indicates that
the seller is “to provide Broker with all
records, documents and other materi-
al in Seller’s possession or control
which are required in connection with
the sale including, but not limited to
copies of the condominium associa-
tion’s financial statements for the last
two years, the minutes of the last unit
owner’s meetings, the minutes of con-
dominium board meetings during the
12 months prior to acceptance, copies
of the association’s certificate of insur-
ance, a statement from the association
indicating the balance of reserve
accounts controlled by the associa-
tion, a statement from the association
of the amount of any unpaid assess-
ments on the Unit (see Wis. Stat. §
703.20(2)), and the declaration and
bylaws of the master association, if
any.” Note that these documents are
in addition to the condominium dis-
closure materials that the seller is
legally obligated to provide to the
buyer. 

The statement from the association
setting forth the amount of any
unpaid assessments on the unit being
sold warrants additional comment.
The unit buyer has the right to
request this statement per Wis. Stat. 
§ 703.16(5). The buyer will not be
liable for any unpaid assessment
against the seller in excess of the
amount reported by the association
on this statement. Accordingly, most
lenders and title companies will rou-
tinely request this statement, and they
often have their own form for this
purpose. If there are no unpaid assess-
ments, the title insurance company
will remove the title exception for
unpaid assessments from the title
insurance policy. If assessments remain
unpaid at closing, they typically will be
credited against the purchase price to
be received by the seller. If the associ-
ation or the association board of
directors does not provide the state-
ment within ten business days of the
buyer’s request, the association can-
not file any additional assessment liens
for any unpaid assessments following
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the day of the buyer’s request. Thus
any agent working with the buyer may
be wise to contact the title company
and/or lender to ensure that this form
is delivered to the association as soon
as possible – it cuts off the associa-
tion’s ability to file further assessment
liens and nothing is worse than a clos-
ing held up for the completion of this
statement.

✔✔ PRACTICE TIP: Rather than just
looking at the budget — which is all
that is required for the statutory dis-
closure materials – a licensee would be
wise to obtain financial statements,
minutes, and information about the
condominium’s reserves, because they
will better reveal whether the condo-
minium is financially healthy. The
minutes may reveal whether any major
capital improvement projects or other
large expenditures are being planned
and hopefully indicate whether these
projects are going to be paid for out of
the reserves, a special assessment, or
by some other means. The minutes
may also indicate whether the associa-
tion is involved in any litigation.

✔✔ PRACTICE TIP: Listing agents
should showcase the fact that a con-
dominium association has healthy
reserve accounts for capital improve-
ments and periodic maintenance.
Agents working with buyers, on the
other hand, may want to urge buyers
to consider the possible negative con-
sequences of an association that does
not have adequate reserve funds.

Real Estate Condition Report
In the past there has been some con-
fusion among licensees regarding
exactly “what property” the seller
should be addressing when complet-
ing the Real Estate Condition Report
(RECR) in a condominium transac-
tion. The Real Estate Condition
Report section of the 2000 listing
reminds sellers that if the property
being sold is a condominium unit, the
form should be completed with regard
to the unit itself, the common ele-
ments, and any limited common ele-

ments used exclusively by the unit sell-
er. This reminder also appears in the
RECR form itself, and in Wis. Stat. 
§ 709.03. The seller may often obtain
information about the common ele-
ments by referencing the minutes
from the unit owners’ and association
board of directors’ meetings. 

Conditions Affecting the
Property or Transaction 

While drafting the forms, the Forms
Council had to determine the area of
the property to which each represen-
tation referred. As a result, the prop-
erty conditions listed in the condo-
minium listing specifically refer to
either the entire condominium proj-
ect, including all units and common
elements (the condominium), or the
unit plus the unit owner’s undivided
interests in the common elements (the
Property). Given these fairly broad
parameters for the condominium sell-
er’s representations, a prudent seller
may disclose everything the seller
knows (or has notice of) which
impacts the condominium property.  

The Revised WB-14
Residential Condominium
Offer to Purchase

Although the existing WB-14
Residential Condominium Offer to
Purchase has served many licensees
well throughout the past several years,
there are some provisions that have
been found to not completely address
certain situations that have arisen. In
some cases, the form has been modi-
fied to more closely reflect actual prac-
tice. In other cases, additional expla-
nation and clarification are needed to
resolve the confusion often experi-
enced by licensees and others who use
the form. 

Accordingly, the DRL has made the
following revisions to the WB-14
Residential Condominium Offer to
Purchase. In the following discus-
sions, the existing WB-14 (mandatory
use date 2/1/94) will be referred to
as the “1994 offer,” and the newly

revised WB-14 will be referred to as
the “2000 offer.” A draft copy of the
2000 offer appears on the WRA Web
site in the members-only section. To
access this draft form, go to
http://www.wra.org/realtors and
click on Legal in the left side naviga-
tion bar. This will take you to a table
of contents section, where you will be
able to find draft forms.

The draft copy of the 2000 offer that
appears on our Web site is a draft,
which may or may not end up being
identical to the final form. It is, how-
ever, substantially the same as the final
form.

Format
The 2000 offer is on letter-sized paper
and is six pages long. The DRL is
changing to letter-sized paper for all
new approved forms to facilitate the
faxing and printing of documents.

All blank lines and provisions requiring
that a selection be stricken or written
in appear on pages 1, 3, & 6 of the
form, which means that the form has
been reorganized. Many of the provi-
sions from the 1994 offer have been
reordered, and some new explanatory
material and provisions have been
added.

Additional Items Included 
in Purchase

This section in the 2000 offer is basi-
cally the same as the Additional Items
section for the 2000 listing. The addi-
tional items include the seller’s inter-
est in any common surplus and
reserves of the condominium allocat-
ed to the unit. This is based, in part,
on Wis. Stat. § 703.16(1) which pro-
vides that all common surpluses (prof-
its) of the association shall be credited
against the unit owners’ assessments
for common expenses in proportion
to their percentage interests or as oth-
erwise provided in the declaration or
as the association otherwise may
decide. This offset would typically
occur as a matter of course during the
budget process.
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This reference to the association
reserve funds and surpluses may sug-
gest that the seller should be credited
with his or her proportional interest in
the surplus and reserves at closing.
After all, this money has been paid in
by the seller who may think he or she
should be able to recoup it. In prac-
tice, however, associations tend to
view any surplus as association proper-
ty and use it to offset common
expenses or capital improvements.
Consequently, Wisconsin general
practice is to not credit the seller at
closing for the unit owner’s interest in
any association surplus and reserves, as
stated in the WB-14.

Limited Common Elements
A new feature in the 2000 listing is
the item where the parties are remind-
ed that the unit sale includes the lim-
ited common elements assigned to the
unit. The parties are referred to the
condominium declaration to deter-
mine exactly which limited common
element amenities are part of the
transaction.

Parking and Association Fee 
See the discussion of these items in
relation to the 2000 listing on page 5.
Note that the offer does not specifi-
cally promise that all fees will be cur-
rent. This generally will be addressed
by the title company issuing the title
commitment. The title company usu-
ally will require a statement of unpaid
assessments and fees from the associa-
tion in accordance with Wis. Stat. §
703.16(5). 

Closing 
The Place of Closing section in the
2000 offer provides that immediately
following closing, the buyer and seller
shall notify the condominium associa-
tion of the unit transfer.  This is in
keeping with Wis. Stat. § 703.15(4),
which requires that every unit owner
furnish his or her name and current
mailing address to the association, and
that the association maintain a current
roster of the names and current mail-
ing addresses of all unit owners.  Many

associations will also require the
names and addresses of the unit own-
ers’ mortgagees since mortgagee con-
sent is required for amendments to
the declaration.

Conditions Affecting the
Property or Transaction 

The changes made in this section are
the same as those discussed in this
Update with respect to the 2000 list-
ing.

Condominium Disclosures 
In this section on the second page of
the 2000 offer, the seller agrees to
provide the buyer with a complete,
current copy of the condominium dis-
closure materials no later than 15 days
prior to closing. The buyer has the
right to rescind the offer within 5
business days of the buyer’s receipt of
all of the disclosure materials required
by Wis. Stat. § 703.33(2). 

The buyer’s rescission must be in writ-
ing and need not state any reason for
the rescission. The offer indicates that
any written rescission notice shall be
mailed or delivered to the seller and
that the date of mailing or actual
delivery will be the effective date of
the notice. Wis. Stat. § 703.33(4)
states that the buyer’s rescission shall
be made without any liability on his or
her part and that, upon rescission, the
buyer is automatically entitled to the
return of all earnest money and any
other deposits made with respect to
the offer, by operation of law.

The buyer’s rescission right essentially
gives the buyer a free out of the offer
to purchase. Because of this, it is in
the seller’s best interests to have the
disclosure materials delivered to the
buyer as soon as possible. The offer
will not be firm until the buyer rescis-
sion period has passed.

Wis. Stat. § 703.33(5) also provides
that the seller will be liable to the
buyer for any untrue statement of
material fact or any misleading omis-
sion of material fact made by the sell-

er when providing the condominium
disclosure materials to the buyer. This
means that even though the associa-
tion generally furnishes the disclosure
materials, the seller may be strictly
liable for defects in the disclosure
materials. 

The statutes do, however, provide
some limited protection from this lia-
bility. First, any misstatement or omis-
sion must relate to a material fact.
This opens up the debate as to what is
material in the disclosure materials.
Second, the statutes provide that any
buyer lawsuit regarding a misstate-
ment or omission of material fact must
be brought within one year after the
buyer’s discovery of the misstatement
or omission.  Third, the seller or the
broker may be able to sue the associa-
tion for negligence with respect to any
material misstatements or omissions in
the disclosure materials it provided. 

The bottom line here is that
EXTREME CARE MUST BE EXER-
CISED REGARDING THE DELIV-
ERY OF THE CONDOMINIUM
DISCLOSURE MATERIALS.
Members should obtain the condo-
minium disclosure materials as soon as
possible because giving this request to
the association early on, instead of on
a last minute rush basis, will hopefully
allow the association enough time to
make sure the materials that they are
providing are accurate. 

Wis. Stat. § 703.20(2) requires the
association to provide all disclosure
materials required for compliance with
§ 703.33 within 10 days of a seller’s
request for these materials. The seller
shall pay the association the actual
costs of furnishing the information —
typically the association will invoice
the seller for photocopying charges.

In some cases, such as with small con-
dominium projects, the association
may be loosely organized and may not
be able to provide the requested docu-
ments. At this point, the seller should
be referred to his or her attorney.
Some extra diligence by the listing
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agent in tracking down the officer or
director who has the records may be
helpful. The seller may have to use
whatever documents the seller has and
that can be obtained from the title
company or Register of Deeds.
Obviously, remedial legislation is
needed in this area because it is not
fair to hold the seller and broker liable
for the failings of the association’s
records.

✔✔ PRACTICE TIP: Members may
wish to provide in the listing that the
seller’s attorney will be responsible for
the delivery of the disclosure materials
or that the attorney at least review the
materials for accuracy. In other words,
it may be extremely beneficial to make
the seller’s attorney responsible for
the accuracy and delivery of the con-
dominium disclosure materials. A bro-
ker may also wish to state in the listing
that the broker is not responsible for
any inaccuracies in the disclosure
materials furnished by the association,
but there is no guarantee that this
statement will be enforceable. Brokers
may wish to discuss this issue with
their attorneys.

Time Is Of The Essence 
The 2000 offer provides on page 3
that time is of the essence with respect
to the delivery of the condominium
disclosure materials, in addition to the
other deadlines mentioned in the resi-
dential offer to purchase. It may be
inadvisable to strike this item from the
Time is of the Essence provision
because Wis. Stat. § 703.33(6) states
that the buyer’s right to receive the
disclosure materials at least 15 days
prior to closing is mandatory and can-
not be waived.

Form of Title Evidence 
The Title Evidence provisions on page
3 of the 2000 offer state that any title
insurance should include the ALTA
Condominium 4 Endorsement.  It is
important that this endorsement be
requested when the title insurance is
ordered. The Condominium 4
Endorsement insures against loss or

damage from defects relating to the
condominium declaration, the per-
centage interests allocated to units,
liens and other related condominium
matters.

Inspections 
The 2000 offer generally refers to
inspections as inspections of the unit
and the limited common elements.
This was done because there is no
guarantee that the seller has the
authority or control to grant access to
the common elements, for example,
the clubhouse or the roof of the build-
ing where the unit is located.  

If additional inspections are desired by
the buyer, the blank line in the inspec-
tion contingency may be completed to
include specific features of the com-
mon elements of particular concern,
for example, the roof, but such inspec-
tion may have to be limited to the
extent to which access is available. It
may not be realistic to ask an inspector
to inspect all of the common ele-
ments, except perhaps on a visual, cur-
sory basis, and then only to the extent
that access is available. 

✔✔  PRACTICE TIP: The listing
agent may wish to check, in advance,
with the association to see what access
may be obtained for inspections.

Right of First Refusal
On the top of page 6 of the 2000 offer
is a new optional provision that may
be used when the condominium has a
right of first refusal. This provisions
states: “ASSOCIATION APPROVAL
OF SALE OF UNIT CONTIN-
GENCY: This Offer is contingent
upon Seller delivering to Buyer a waiv-
er of the association’s right of first
refusal within __ days of acceptance.
Seller shall promptly submit the Offer
and waiver request to the association.”
If there is a right of first refusal, obvi-
ously it needs to be addressed by the
parties immediately because there may
not be a sale to the buyer if the associ-
ation does not choose to waive its
right. See the discussion of rights of

first refusal on page 5 of this Update
and on pages 10-11 of Legal Update
97.07.

Condominium Case Law
The following case summaries review
some of the recent judicial interpreta-
tions of the Wisconsin Condominium
Ownership Act (Wis. Stat. Chapt.
703).

In Geneva National Community
Association, Inc., v. Friedman (Ct.
App. 1999) (No. 98-1010), the
Geneva National Community
Association, Inc. (Association) fore-
closed upon the Friedman’s condo-
minium unit based upon their failure
to pay past due condominium assess-
ments, late charges, and attorneys fees
all in the amount of $34,009.50. The
condominium was a second home for
the family. Default judgment was
granted to the Association when the
Friedmans and their attorney repeat-
edly resisted the discovery process. A
twelve-month period of redemption
was granted because this was a one-to
four-family owner-occupied residence,
pursuant to § 846.10(2) of the mort-
gage foreclosure statutes. § 703.16(8)
of the condominium statutes provides
that a condominium assessment lien
may be enforced and foreclosed by an
association in the same manner as a
mortgage foreclosure.

In Real Estate Enterprises, LLC v.
Marth, (Ct. App. 1998) (No. 96-
2846), June Marth (Seller) accepted
an offer to purchase wherein she
agreed to sell two residential condo-
minium lots (units) to “Michael Nagel
or/assigns” (Buyer). The offer stated
that the purchase price included pay-
ment of park fees required by the city.
The offer also required Seller to con-
vey clear title, free and clear of any
unspecified liens and encumbrances.
The contract provided that if Seller
defaulted, Buyer could sue for specific
performance. Three days before clos-
ing, the condominium association
filed a condominium assessment lien
for unpaid condominium fees. The
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closing date was extended by a couple
of weeks. When Seller failed to close,
Buyer filed suit for specific perform-
ance. Seller claimed that the contract
had been orally modified prior to clos-
ing to provide that Buyer would pay
the park fees and the condominium
fees, which would then be deducted
from the purchase price.

The court held that the contract could
not be modified by oral argument
pursuant to Wis. Stat. § 706.02. The
court found that the written contract
clearly provided that Seller would pay
the park fees. Since the contract
required Seller to provide clear title,
she was likewise obligated to pay and
remove the condominium assessment
lien. The court remarked that when a
party seeks the equitable remedy of
specific performance of a contract for
land, the courts are required to order
specific performance as a matter of
course unless specific performance is
unreasonable, unfair, or impossible.
Seller claimed that she did not notice
the park fees provision in the offer and
did not expect that the park fees
would be more than $6,000 or that
the condominium liens would be over
$5,000. This, however, was no
defense to Buyer’s contractual right to
specific performance of the contract.
Thus the court affirmed the summary
judgment for specific performance.

In Interlaken Service Corporation v.
Interlaken Condominium Association,
Inc., (Ct. App. 1998) (No. 97-1107),
the issue was whether Wis. Stat. 
§ 703.25 permits a lis pendens to be
filed when a judgment against the con-
dominium association will result in a
lien against the property owned by the
association and against each condo-
minium unit. The Interlaken Service
Corporation (Corp.) sued the
Interlaken condominium Association,
Inc. (Association) for services that
Corp. had provided under written con-
tract with the Association. The com-
plaint was later amended to include a
request for a proportional lien against
each condominium unit in the project
pursuant to § 703.25. At that time, a lis

pendens was also filed against the con-
dominium units. The Association
counter-claimed for slander of title.

The court remarked that a lis pendens
is be to filed in a legal action where
the relief demanded may affect inter-
ests in real property. The lis pendens
gives notice to others of the potential
judgment affecting title. The
Association argued that a lis pendens
was not appropriate in the action
because it was a suit for a money judg-
ment, not for an interest in title to the
units. The Corp., however, relied
upon Wis. Stat. § 703.25(3), which
provides that: “A judgment for money
against an association shall be a lien
against any property owned by the
association, and against each of the
condominium units in proportion to
the liability of each unit owner for
common expenses as established
under the declaration in an amount
not exceeding the market value of the
unit, but not against any other prop-
erty of any unit owner.” The court
agreed with Corp., noting that
Corp.’s request for relief created a sit-
uation where the title to the condo-
minium units might be clouded by the
resulting lien if Corp. won its lawsuit.
The lis pendens was critical in such sit-
uations, remarked the court, for the
protection of prospective condomini-
um unit purchasers.

Conclusion
The newly revised residential condo-
minium listing and offer to purchase
forms combine the best of two worlds.
The condominium forms are substan-
tially based on the new residential list-
ing and offer, but also contain the crit-
ical provisions unique to the condo-
minium form of ownership. REAL-
TORS® working with condominium
listings and offers should make sure
that they fully understand the basic
concepts of the condominium form of
ownership and that they have done
their homework and know exactly
what is included in the condominium
transaction.
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