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Bankruptcy is designed to assist those
persons and businesses that cannot
pay their debts. It was intended to
give the honest yet unfortunate
debtor a new opportunity for future
endeavors, free from the pressure and
discouragement of burdensome
debts. To this end, Congress has
devised two basic kinds of bankrupt-
cy: liquidation and reorganization. 

Liquidation bankruptcy is called
Chapter 7 bankruptcy. In a Chapter 7
case, the debtor can discharge certain
types of debts in exchange for giving
up certain types of property that are
sold for the benefit of creditors. In a
Chapter 13 reorganization bankrupt-
cy, an individual debtor uses his or
her income to pay some – or all – of
what is owed to creditors over time,
typically three years. A reorganization
bankruptcy for business entities is
found in Chapter 11, and a reorgani-
zation bankruptcy exclusively for
farmers is found in Chapter 12 of the
United States Bankruptcy Code.

This Legal Update first overviews the
different types of bankruptcies avail-
able to persons and business entities
in financial distress. The procedures
involved in a Chapter 7 liquidation
and a Chapter 13 reorganization are
next examined in more detail. The
Update then focuses on the issues
that are most likely to impact the
business practice and personal
investments of REALTORS® — the
automatic stay and its effect on evic-
tions, foreclosures, and purchase
contracts. The Update concludes
with a look at federal Bankruptcy
Reform legislation.

The intent of this Update is to give
members a generalized understand-
ing of the bankruptcy process. Much
of the material in the Update is legal-
istic, so an attempt has been made to
impart the general concepts involved
and explain legal terminology when-
ever possible. Accordingly, any mem-
ber needing precise legal information
on a specific point or statute should
not strictly rely upon this Update
because of the generalized nature of
the discussion. REALTORS® should
contact private legal counsel or the
Legal Hotline for specific or detailed
information. Likewise, anyone con-
sidering filing bankruptcy should
confer with private legal counsel.

Some of the material in this Update is
also quite technical and complicated.
This material has been included in
order to preserve accuracy and pro-
vide a resource for future reference by
REALTORS®. In order to facilitate
comprehension, an extensive glossary
of bankruptcy terminology begins on
page 13 of this Update.

Types of Bankruptcies
There are five basic types of bank-
ruptcies, often referred to based upon
the chapter number of the United
States Bankruptcy Code where the
particular type of bankruptcy process
is described. 

Chapter 7, entitled Liquidation, is a
court-supervised procedure where a
trustee collects the assets of the
debtor’s estate, reduces them to cash,
and makes distributions to creditors.
This liquidation of assets, however, is
subject to the debtor’s right to retain
certain exempt property (see the dis-
cussion of exempt property on pages 4
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- 5 of this Update) and the rights of
secured creditors. Because there is
usually little or no nonexempt proper-
ty in most Chapter 7 cases, there may
not be an actual liquidation of the
debtor’s assets. These cases are called
“no-asset cases.” Unsecured creditors
in no-asset cases generally receive
nothing but a loss to report on their
tax returns. Creditors involved in an
asset case will receive distributions
only if they file a proof of claim form
with the bankruptcy court. In most
Chapter 7 cases, the debtor receives a
discharge that releases the debtor from
personal liability for all dischargeable
debts (see the discussion of the bank-
ruptcy discharge on page 5 of this
Update). The debtor normally receives
a discharge just a few months after the
petition is filed.

Chapter 13, entitled Adjustment of
Debts of an Individual with Regular
Income, is designed for an individual
debtor who has a regular source of
income. Chapter 13 is often favored
by persons in financial difficulty
because it enables the debtor to keep
valuable assets, such as a house, and it
allows the debtor to propose a “plan”
to repay creditors over time - usually
three to five years — based on the
debtor’s anticipated income over the
life of the plan. At a confirmation
hearing, the court either approves or
disapproves the repayment plan,
depending on whether the plan meets
the Bankruptcy Code’s requirements
for confirmation. Chapter 13 is very
different from Chapter 7, since the
Chapter 13 debtor usually remains in
possession of the property of the
estate and makes payments to credi-
tors, through the trustee. While a
Chapter 7 debtor is typically dis-
charged from most debts and out of
the bankruptcy court within a few
months, the Chapter 13 debtor must
complete the payments required
under the plan before a discharge is
granted. The Chapter 13 debtor also
is protected from lawsuits, garnish-
ments, and other creditor action the
entire time that the plan is in effect.
Furthermore, more types of debt are

dischargeable under Chapter 13 than
under Chapter 7.

Chapter 11 bankruptcy, entitled
Reorganization, ordinarily is used by
business entities that want to contin-
ue operating a business while credi-
tors are repaid through a court-
approved plan of reorganization. The
Chapter 11 debtor has the exclusive
right to file a plan of reorganization
for the first 120 days and must pro-
vide creditors with a disclosure state-
ment containing information ade-
quate to enable creditors to evaluate
the plan. The court ultimately con-
firms or disapproves the plan of reor-
ganization. Under a confirmed plan,
the debtor can reduce its debts by
repaying a portion of its obligations
and discharging others. The debtor
can also terminate burdensome con-
tracts and leases, recover assets, and
rescale its operations in order to
return to profitability. A Chapter 11
debtor normally emerges with a
reduced debt load and a reorganized
business.

Chapter 12, entitled Adjustment of
Debts of a Family Farmer with
Regular Annual Income, provides
debt relief to family farmers with reg-
ular annual income. The process
under Chapter 12 is very similar to
that under Chapter 13. The debtor
proposes a plan to repay debts over a
period of time - no more than three
years unless the court approves a
longer period (not exceeding five
years). There is also a trustee in every
Chapter 12 case whose duties are very
similar to those of a Chapter 13
trustee. The Chapter 12 trustee dis-
burses payments to creditors under a
confirmed plan. Chapter 12 allows a
family farmer to continue to operate
the farm while the plan is carried out.

Chapter 9, entitled Adjustment of
Debts of a Municipality, provides for
reorganization, much like that under
Chapter 11. However, only a
“municipality” may file under
Chapter 9. Municipalities eligible to
file a Chapter 9 include cities and



towns, villages, counties, taxing dis-
tricts, municipal utilities, and school
districts.

Much of the focus in this Legal
Update will be on the two types of
individual bankruptcies, Chapter 7
liquidations and Chapter 13 reorgan-
izations. 

Liquidation Under The
Bankruptcy Code – Chapter 7

Chapter 7 of the United States
Bankruptcy Code is the Bankruptcy
Code’s liquidation or “straight bank-
ruptcy” chapter. A Chapter 7 debtor
should understand that a straight
bankruptcy case does not involve the
filing of a repayment plan as in
Chapter 13. In a Chapter 7 bank-
ruptcy, debtors give up the non-
exempt property that they own when
they file the bankruptcy case. The
trustee appointed in the case sells the
debtor’s non-exempt assets and uses
the proceeds to pay creditors. A
Chapter 7 bankruptcy usually takes
three to six months.

One of the primary purposes of bank-
ruptcy is to give an honest individual
debtor a “fresh start” by discharging
or eliminating most or all of his or
her debts. Chapter 7 debtors receive
their discharge shortly after the case is
filed. The discharge has the effect of
extinguishing the debtor’s personal
liability on dischargeable debts. In a
Chapter 7 case, however, a discharge
is available to individual debtors only,
not to partnerships or corporations.
While corporations and partnerships
can file Chapter 7 petitions, the only
relief they generally receive is an
orderly liquidation of their business
assets. These entities are not eligible
for a discharge, and they typically dis-
solve upon the conclusion of asset
liquidation. Any individuals who
remain legally liable for the partner-
ship or corporation’s debts following
bankruptcy and dissolution may need
to file individual bankruptcies as well.
Although the filing of a Chapter 7
bankruptcy usually results in a dis-

charge of debts for an individual, the
right to a discharge is not absolute. In
addition, some types of debts can not
discharged, and a bankruptcy dis-
charge does not extinguish liens on
property.

Filing a Chapter 7 Bankruptcy

In order to qualify for relief under
Chapter 7 of the Bankruptcy Code,
the debtor must be an individual, a
partnership, or a corporation. There
are no criteria regarding the amount
of the debtor’s debts or whether the
debtor is solvent or insolvent. 

A Chapter 7 case begins with the
debtor filing a petition with the bank-
ruptcy court. The petition should be
filed with the bankruptcy court serv-
ing the area where the individual lives
or where the business debtor has its
principal place of business or principal
assets. Upon the filing of the Chapter
7 petition, an impartial Chapter 7
bankruptcy trustee is appointed by
the United States Trustee to adminis-
ter the case and liquidate the debtor’s
non-exempt assets. (See pages 4-5 for
an explanation of what is considered
exempt property).

The commencement of a bankruptcy
case creates an “estate.” Similar to
the estate that is created upon the
death of a person, this estate techni-
cally becomes the temporary legal
owner of all of the debtor’s property.
The estate consists of all legal or
equitable interests of the debtor in
property as of the commencement of
the case, including property owned
or held by another person if the
debtor has an interest in the property.
Generally speaking, the debtor’s
creditors are paid from non-exempt
property of the estate. 

A husband and wife may file a joint
petition or individual petitions.
Official Bankruptcy Forms can be
purchased at a legal stationery store.
(They are not available from the
bankruptcy court.) Currently, the
courts charge a $130 case filing fee, a

$30 miscellaneous administrative fee,
and a $15 trustee surcharge (a total
of $175). The fees should be paid to
the clerk of the court upon filing or
may, with the court’s permission, be
paid by individual debtors in install-
ments. Failure to pay these fees may
result in dismissal of the case. 

Schedule of Debts

In addition to the petition, the
debtor must also file schedules of
assets and liabilities, a schedule of
current income and expenditures, a
statement of financial affairs, and a
schedule of executory contracts and
unexpired leases. All debts have to be
scheduled, with the name and address
of the creditors. This is so the credi-
tors can receive notice of the bank-
ruptcy, and get their fair share of any
money that is paid out. Sometimes,
debtors think that they should omit a
creditor because they want to contin-
ue to pay the debt. This would violate
the law, and it is unnecessary, because
a debtor can always choose to pay a
debt voluntarily, even though the
debt has been discharged and there is
no legal obligation to make payment.
For example, this may happen if a
debtor has borrowed money from a
relative.

Improper Collection of Debts 
by Creditors

Creditors are prohibited from taking
any action to collect discharged
debts. If a creditor who is listed in the
debtor’s schedules attempts in any
way to collect a scheduled debt, the
debtor should inform the creditor
that a bankruptcy case has been filed
and request that the creditor stop the
collection efforts. If an attorney rep-
resents the debtor, the debtor should
give the attorney’s name and tele-
phone number to the creditor. If an
attorney does not represent the
debtor, the debtor should give the
creditor additional information about
the case – the date of filing, the court
in which the case was filed, and the
case number. If improper collection
action continues, the debtor should
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consult with an attorney to consider
further action. 

Filing Proof of Claims

If, as is often the case, all of the
debtor’s assets are exempt or subject
to valid liens, there will be no distri-
bution to unsecured creditors. These
are called “no asset” cases. If the case
appears to be an “asset” case at the
outset, however, unsecured creditors
who have claims against the debtor
must file their claims with the clerk of
court within 90 days after the first
date set for the meeting of creditors.
In the typical “no asset” Chapter 7
case, there is no need for creditors to
file proofs of claim. If the trustee later
recovers assets for distribution to
unsecured creditors, creditors will be
given notice of that fact and addi-
tional time to file proofs of claim.
Although secured creditors are not
required to file proofs of claim in
Chapter 7 cases in order to preserve
their security interests or liens, there
may be circumstances when it is
desirable to do so. A creditor in a
Chapter 7 case who has a lien on the
debtor’s property should consult an
attorney for advice.

Automatic Stay

When a debtor files bankruptcy an
“automatic stay” goes into effect.
This stay is created by operation of
law and requires no judicial action.
Creditors normally receive notice of
the filing of the petition from the
clerk. The automatic stay prohibits
most creditors from taking any action
to collect the debts owed by the
debtor unless the bankruptcy court
lifts the stay and lets the creditors
proceed with collections. The auto-
matic stay stops a foreclosure or
repossession from going forward. For
further discussion of the automatic
stay, see pages 8, 9 and 11 of this
Update.

However, no bankruptcy filing allows
a debtor to keep property that is
security for a loan without making

payments on the loan. For example,
debtors with home mortgages and
car loans cannot keep their homes
and cars without making payments.
As soon as the bankruptcy case is
closed, the automatic stay terminates,
and the creditor can proceed with
foreclosure or repossession. More-
over, if the debtor is not current on
payments, creditors may ask the court
to terminate the automatic stay while
the bankruptcy is still pending. In
order to keep property that is securi-
ty for a loan, a debtor may have to
enter into a “reaffirmation agree-
ment” with the creditor who holds
the lien on that property (see pages 6
-7 of this Update). 

Property Subject to Bankruptcy 

Debtors in Chapter 7 are required to
give up “non-exempt” property that
they own at the time of the filing;
they are allowed to keep both
“exempt” property that they own at
the time of filing and any property
that they receive a “right to own”
after the bankruptcy filing. Any right
a debtor may have to receive payment
at the time of the bankruptcy filing —
from a tax refund, a lawsuit, or some
other nonexempt source — must be
given to the Chapter 7 trustee and
will become part of the estate, even
though the debtor has not yet
received any money. For example, a
tax refund that is received by the
debtor after the bankruptcy is filed
will have to be turned over to the
trustee. 

Exempt Property

One of the schedules that will be filed
by the individual debtor is a schedule
of “exempt” property. Exempt prop-
erty is property that, according to the
law, is necessary for the debtors’ sup-
port and the support of their depend-
ents. If all of a debtor’s property is
exempt, then the debtor does not
have to give up any property in
Chapter 7, but may still obtain a dis-
charge. In Wisconsin, the debtor’s
interest in or right to receive the fol-
lowing property is exempt (per Wis.
Stat. § 815.18):

✎✎ Burial provisions, including ceme-
tery lots, headstones, above-ground
burial facilities, coffins, and any
other articles for the burial of the
dead which are owned by the
debtor and intended for the burial
of the debtor or the debtor’s family.

✎✎ Business and farm property
including equipment, inventory,
farm products, professional books,
etc. used in the debtor’s business,
not to exceed a total value of
$7,500.

✎✎ Child support, family support,
maintenance payments and 
alimony payments to the extent
reasonably necessary for the
support of the debtor and the
debtor’s dependents.

✎✎ Consumer goods such as house-
hold furnishings, clothing, 
appliances, jewelry, books, musical
instruments, firearms, sporting
goods, and other tangible personal
property used for personal, family
or household purposes, but not to
exceed a total of $5,000.

✎✎ All sums paid as state aid to county
fairs and agricultural societies; 
federal disability insurance benefits. 

✎✎ Fire and casualty insurance 
proceeds on exempt property for a
period of 2 years after the date of
receipt; some police and fire
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department pension benefits; and
some retirement benefits. 

✎✎ Fire engines and equipment. 

✎✎ Life insurance policies not to
exceed $4,000.  

✎✎ Motor vehicles not to exceed
$1,200 in total value.

✎✎ 75% of the debtor’s net income
for each one-week pay period, to
the extent reasonably necessary for
the support of the debtor and the
debtor’s dependents; or 30 times
the greater of the state or federal
minimum wage – whichever
amount is larger is exempt.

✎✎ Benefit payments and damages
based on life insurance, wrongful
death, personal bodily injury, or
loss of future earnings claims, 
private property from execution
against municipalities, and war
pensions.

✎✎ Depository accounts in the 
aggregate value of $1,000.

✎✎ The most significant exemption,
however, is the homestead exemp-
tion under Wis. Stat. § 815.20. A
homestead is defined as “the
dwelling and so much of the land
surrounding it as is reasonably 
necessary for use of the dwelling as
a home, but not less that one-
fourth acre (if available) and not
exceeding 40 acres.” An exempt
homestead is defined as “the
dwelling, including a building,
condominium, mobile home,
house trailer or cooperative, and so
much of the land surrounding it as
is reasonably necessary for its use
as a home, but not less than 0.25
acre, if available, and not exceed-
ing 40 acres, within the limitation
as to value under § 815.20, except
as to liens attaching or rights of
devisees or heirs of persons dying
before the effective date of any
increase of that limitation as to
value.” The exempt homestead

selected and occupied by the
debtor is exempt in the amount of
$40,000. In other words, a
Wisconsin debtor is entitled to
$40,000 in equity in his or her
homestead, taken on a per house-
hold basis.

Meeting of the Creditors

A “meeting of creditors” is usually
held 20 to 40 days after the debtor
files the bankruptcy petition. If the
trustee or bankruptcy administrator
designates a place for the meeting
that is not regularly staffed by the
bankruptcy court, the meeting may
be held no more than 60 days after
the order for relief. The debtor must
attend this meeting where the credi-
tors may appear and ask questions
regarding the debtor’s financial
affairs and property. The trustee is
required to verbally question the
debtor at the meeting of creditors to
ensure that the debtor is aware of the
potential consequences of seeking a
discharge in bankruptcy, including
the potential effects on the debtor’s
credit history, the debtor’s ability to
file under a different bankruptcy
chapter, the effect of receiving a dis-
charge, and the effect of reaffirming a
debt. The bankruptcy judges are pro-
hibited from attending the meeting
of creditors. 

In order to accord the debtor com-
plete relief, the Bankruptcy Code
allows the debtor to convert a Chapter
7 case to either a chapter 11 reorgani-
zation case or a case under Chapter
13, as long as the debtor meets the eli-
gibility standards under the chapter to
which the debtor seeks to convert, and
the case has not previously been con-
verted to Chapter 7 from either
Chapter 11 or Chapter 13. 

Role of the Case Trustee

The primary role of a Chapter 7
trustee in an “asset” case is to liqui-
date the debtor’s non-exempt assets
in a manner that maximizes the
return to the debtor’s unsecured
creditors. To accomplish this, the

trustee attempts to liquidate the
debtor’s non-exempt property, i.e.,
property that the debtor owns free
and clear of liens. The trustee may
also try to sell debtor’s assets that are
subject to a security interest or lien if
the market value exceeds the amount
of the lien. For example, if the debtor
has a non-exempt asset with a lien on
it for $10,000 but that can be sold
for $25,000, the trustee may sell the
asset for $25,000, pay the creditor his
or her $10,000, and use the remain-
ing $15,000 for distributions to cred-
itors. The same may hold true for an
asset subject to an exemption. For
example, if the debtor’s car is worth
$12,000 and has a $5,000 lien on it,
the trustee may still want to sell it
because the trustee could then dis-
tribute the $5,800 in proceeds that
would remain after paying the lien-
holder $5,000 and accounting for the
debtor’s $1,200 automobile exemp-
tion.

The trustee also pursues causes of
action (lawsuits) belonging to the
debtor and pursues the trustee’s own
causes of action to recover money or
property under the trustee’s “avoid-
ing powers.” The trustee’s avoiding
powers include the power to set aside
preferential debt payments made to
creditors within 90 days before the
petition, the power to undo security
interests and other improper prepeti-
tion transfers of property, and the
power to pursue nonbankruptcy
claims such as fraudulent conveyance
and bulk transfer remedies available
under state law. In addition, if the
debtor is a business, the bankruptcy
court may authorize the trustee to
operate the debtor’s business for a
limited period of time, if such opera-
tion will benefit the creditors of the
estate and enhance the liquidation of
the estate. 

The distribution of the property of
the estate is governed by the
Bankruptcy Code, which sets forth
the order of payment of all claims.
There are six classes of claims, and
each class must be paid in full before
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the next lower class is paid anything. 

The debtor is not particularly inter-
ested in the trustee’s disposition of
the estate assets, except with respect
to the payment of those debts which
for some reason are not dischargeable
in the bankruptcy case. The debtor’s
major interests in a Chapter 7 case are
in retaining exempt property and in
getting a discharge that covers as
many debts as possible.

Discharge

The discharge in a Chapter 7 case
only covers the debts that were
incurred before the case was filed.
The bills that a debtor incurs after the
case is filed are not discharged. The
hope is that, after their old debts are
canceled by the discharge, debtors
will be able to pay their new obliga-
tions as they become due. Most
claims against an individual Chapter
7 debtor are discharged. A creditor
whose unsecured claim is discharged
may no longer initiate or continue
any legal or other action against the
debtor to collect the obligation. The
bankruptcy discharge means that the
debtor no longer has any obligation
to pay the debts that are subject to
the discharge. These include debts
such as:

✎✎ Rent.

✎✎ Utility bills.

✎✎ Deficiency balances (the difference
between the value of a property
and the amount the debtor owes).

✎✎ Court judgments, such as property
and mechanic’s liens.

✎✎ Credit card debt.

✎✎ Legal, medical, and accounting
bills.

✎✎ Newspaper and magazine subscrip-
tions.

✎✎ Department store and gasoline
company bills.

✎✎ Loans from friends and relatives.

Debts Not Dischargeable 
In Chapter 7 Bankruptcy

Certain debts, however, cannot be
discharged in a Chapter 7 bankruptcy.
To the extent that these types of debts
are not fully paid in the Chapter 7
case, the debtor is still responsible for
them after the bankruptcy case has
concluded. These include: 

✎✎ Debts to creditors omitted from
the schedule of creditors. 

✎✎ Student loans, unless they have
been in repayment status at least
seven years, or repaying would
cause undue hardship. 

✎✎ Certain federal, state and local
taxes. 

✎✎ Child support, maintenance, and
alimony. 

✎✎ Fines, penalties, or restitution
imposed by the government. 

✎✎ Court fees. 

✎✎ Debts for the death of, or personal
injury to, someone resulting from
the debtor’s intoxicated driving. 

✎✎ Debts that couldn’t be discharged
in a previous bankruptcy because
of fraud or other bad acts. 

Other debts will be discharged—
unless the creditor objects during the
case and proves that the debt fits in
one of the following categories: 

✎✎ Debts from fraud, including
$1,075 or more to one creditor
for luxury goods or services
incurred within 60 days before 
filing, or cash advances totaling
more than $1,075 taken within 
60 days of filing. 

✎✎ Debts from willful and malicious
acts. 

✎✎ Debts from embezzlement, larceny
or breach of fiduciary duty. 

✎✎ Debts from a divorce decree or
marital settlement agreement if the
debtor has the ability to pay the
debt, or if discharging the debt

would result in a detriment to the
debtor’s former spouse that would
outweigh the benefit to the
debtor.

The grounds for denying an individ-
ual debtor a discharge in a Chapter 7
case are very narrow and are con-
strued against a creditor or trustee
seeking to deny the debtor a Chapter
7 discharge. Among the grounds for
denying a discharge to a Chapter 7
debtor are that the debtor failed to
keep or produce adequate books or
financial records; the debtor failed to
explain satisfactorily any loss of assets;
the debtor committed a bankruptcy
crime such as perjury; the debtor
failed to obey a lawful order of the
bankruptcy court; or the debtor
fraudulently transferred, concealed,
or destroyed property that would
have become property of the estate.
The court may revoke a Chapter 7
discharge on the request of the
trustee, a creditor, or the United
States trustee if the discharge was
obtained through fraud by the
debtor, or if the debtor acquired
property that is property of the estate
and knowingly and fraudulently failed
to report the acquisition of such
property or to surrender the property
to the trustee. 

Secured creditors may retain some
rights to seize secured property, even
after a discharge is granted.
Depending upon the circumstances, a
debtor wishing to keep possession of
the property subject to a lien, such as
an automobile, may find it advanta-
geous to “reaffirm” the debt. 

Reaffirmation Agreements

A reaffirmation agreement is an
agreement by a debtor and a creditor
about how to treat a particular debt
that would otherwise be discharged
in the debtor’s bankruptcy. Usually,
the debt is secured by property that
the creditor could repossess or fore-
close on. In the reaffirmation agree-
ment, the debtor agrees to pay some
or all of debt, according to a payment

6 Legal Update 99.09Wisconsin REALTORS® Association



schedule. In exchange, the creditor
agrees not to repossess or foreclose
on the property that secures the debt,
as long as the debtor makes the
agreed payments. A valid reaffirma-
tion agreement puts the debtor under
a legal obligation to pay back the
entire amount agreed upon, even if
this is more than the value of the
property that the debtor is keeping. If
the debtor defaults in the payments
required under the reaffirmation
agreement, the creditor can repossess
or foreclose, and then seek a personal
judgment against the debtor if the
sale of the property does not satisfy
the debt. 

However, in order for a reaffirmation
agreement to be valid, several
requirements must be met: (1) the
agreement has to be entered into
before the debtor receives a dis-
charge; (2) the agreement has to be
filed with the court; (3) if the debtor
is represented by an attorney, the
attorney has to certify that it will not
create a serious problem for the
debtor; and (4) if the debtor is not
represented by an attorney, the bank-
ruptcy court has to make a finding
that the reaffirmation agreement
does not create a serious problem for
the debtor. The agreement must be
voluntary, and a debtor may cancel
any reaffirmation agreement within
60 days after the agreement is filed
with the court, or any time before
discharge, whichever is later. 

Voluntary Payments

Even though a debt has been dis-
charged, the debtor can still make a
voluntary payment of the debt. This
often happens, for example, with
debts that are owed to family mem-
bers or friends. The key to this kind
of payment is that it must be entirely
voluntary; the debtor has no legal
obligation to pay a discharged debt,
and the creditors can take no action
to pressure or persuade the debtor
into making payments. 

Obtaining Credit after Bankruptcy

Issuers of credit (like banks and
credit card companies) are free to
consider the fact of a bankruptcy fil-
ing in deciding whether to extend
credit, and bankruptcy filings can be
listed in credit reports for up to 10
years. Some issuers of credit may
decide to extend credit regardless of
a bankruptcy. Others may be willing
to extend credit only after a number
of years have passed, or only after
the bankruptcy filing is no longer on
the credit report. 

In some jurisdictions there may be
debtor education programs that can
help debtors re-establish credit.
Where such programs are not avail-
able, debtors may be able to obtain a
“secured” credit card, which requires
that the debtor deposit funds with
the credit card issuer. This provides
the opportunity to show responsible
use of credit, which is a major factor
in any issuer’s credit decisions. 

Individual Debt Adjustment
Bankruptcy – Chapter 13 

Chapter 13 of the United States
Bankruptcy Code is frequently
referred to as a “wage earner’ chap-
ter, although it is available to individ-
uals with regular income from any
source, not just wages.

Debtors in Chapter 13 keep all of
their property, whether or not it is
exempt, but must make regular pay-
ments on their debts out of the
money that they earn after filing the
bankruptcy case. These payments
must be at least as much as would
have been paid to creditors in a
Chapter 7 case. The payments are
made to a trustee, who distributes the
payments to the creditors. The pay-
ments are made in regular install-
ments, according to a plan that the
debtor draws up. The plans last either
until the debts are paid in full or until
the end of a three to five year period.
The debtor receives a discharge at the
end of the plan. Some kinds of debts

that are not discharged in Chapter 7
cases – for example, debts arising
from fraudulent use of a credit card –
may be discharged in Chapter 13. 

Most individual debtors can file a
Chapter 13 case. There are two prin-
cipal requirements: First, the debtor
must have regular income, although
this need not be from a job – regular
benefit payments or rental income
would qualify. Second, the debtor
must not have excessive debt.
Chapter 13 is available only to
debtors who do not owe more than
$750,000 in secured debt (e.g.,
home mortgages and auto loans),
and not more than $250,000 in unse-
cured debt (e.g., most credit card
debt). 

Unlike Chapter 7, where the debtor
can usually stop a foreclosure or
repossession only if the creditor
agrees to a reaffirmation agreement, a
debtor in Chapter 13 can provide for
car and mortgage payments in the
Chapter 13 plan, and the creditor can
be required to accept these payments
instead of proceeding with foreclo-
sure or repossession. 

How Chapter 13 Works 

Any individual, even if self-employed
or operating an unincorporated busi-
ness, is eligible for Chapter 13 relief
as long as the individual’s unsecured
debts are less than $250,000 and
secured debts are less than $750,000.
A corporation or partnership may not
be a Chapter 13 debtor, and would
instead file under Chapter 11. An
individual cannot file under Chapter
13 or any other chapter if, during the
preceding 180 days, a prior bank-
ruptcy petition was dismissed.

A Chapter 13 case begins with the fil-
ing of a petition with the bankruptcy
court serving the area where the
debtor has a domicile or residence.
Unless the court orders otherwise,
the debtor also shall file with the
court (1) schedules of assets and lia-
bilities, (2) a schedule of current
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income and expenditures, (3) a
schedule of executory contracts and
unexpired leases, and (4) a statement
of financial affairs. When a husband
and wife file a joint petition or each
spouse files an individual petition,
detailed data must be gathered for
both spouses. When only one spouse
files, the income and expenses of the
non-filing spouse should be included
in the debtor’s schedules and state-
ment of financial affairs, so that finan-
cial responsibilities can be accurately
assessed.

Currently, the federal bankruptcy
courts charge a $130 case filing fee
and a $30 miscellaneous administra-
tive fee. The fees should be paid to
the clerk of the court upon filing or
may, with the court’s permission, be
paid in installments. 

Upon the filing of the petition, an
impartial trustee is appointed to
administer the case. A primary role of
the Chapter 13 trustee is to serve as a
disbursing agent, collecting payments
from debtors and making distribu-
tions to creditors. 

Automatic Stay

The filing of the petition under
Chapter 13 “automatically stays”
most collection actions against the
debtor or the debtor’s property. As
long as the “stay” is in effect, credi-
tors generally cannot initiate or con-
tinue with any lawsuits, wage garnish-
ment, or even telephone calls
demanding payments. Creditors
receive notice of the filing of the peti-
tion from the clerk or the trustee. . 

By virtue of the automatic stay, an
individual debtor faced with a threat-
ened foreclosure of the mortgage on
his or her principal residence can pre-
vent an immediate foreclosure by fil-
ing a Chapter 13 petition. Chapter
13 then affords the debtor a right to
cure defaults on long-term home
mortgage debts by bringing the pay-
ments current over a reasonable peri-
od of time. 

Repayment Plan

The debtor must file a plan of repay-
ment with the petition or within fif-
teen days thereafter. The Chapter 13
plan must provide for the full pay-
ment of all claims entitled to priority
under the Bankruptcy Code. If the
plan classifies claims, the plan must
provide the same treatment for each
claim within each class, and must pro-
vide for the submission of such por-
tion of the debtor’s future income to
the supervision of the trustee as is
necessary for the execution of the
plan. Plans, which must be approved
by the court, must provide for fixed
payments to the trustee on a regular
basis, typically biweekly or monthly.
The trustee then distributes the funds
to creditors according to the terms of
the plan, which may offer creditors
less than full payment on their claims.

If the trustee or a creditor with an
unsecured claim objects to confirma-
tion of the plan, the debtor is obli-
gated to pay the amount of the claim
or commit all projected “disposable
income” to the proposed plan during
the period in which the plan is in
effect. Disposable income is defined
as income not reasonably necessary
for the maintenance or support of the
debtor or dependents. If the debtor
operates a business, disposable
income is defined as excluding those
amounts that are necessary for the
payment of ordinary operating
expenses. 

Meeting of Creditors

A meeting of creditors is held in
every case, during which the debtor is
examined under oath. It is usually
held 20 to 50 days after the petition
is filed. If the United States trustee or
bankruptcy administrator designates
a place for the meeting which is not
regularly staffed by the United States
trustee or bankruptcy administrator,
the meeting may be held no more
than 60 days after the order for relief.
The debtor must attend the meeting
where creditors may appear and ask
questions regarding the debtor’s

financial affairs and the proposed
terms of the plan. The trustee will
also attend the meeting and question
the debtor on the same matters. If
there are problems with the plan,
they are typically resolved during or
shortly after the creditors’ meeting.
Generally, problems may be avoided
if the petition and plan are complete
and accurate and the trustee has been
consulted prior to the meeting.

In a Chapter 13 case, unsecured cred-
itors who have claims against the
debtor must file their claims with the
court within 90 days after the first
date set for the meeting of creditors.
A governmental unit, however, may
file a proof of claim up to 180 days
from the date the case is filed.

Confirmation Hearing

After the meeting of creditors is con-
cluded, the bankruptcy judge must
determine at a confirmation hearing
whether the plan is feasible and meets
the standards for confirmation set
forth in the Bankruptcy Code.
Creditors, who will receive 25 days’
notice of the hearing, may object to
confirmation. While a variety of
objections may be made, the most
frequent ones are that payments
offered under the plan are less than
creditors would receive if the debtor’s
assets were liquidated, or that the
debtor’s plan does not commit all of
the debtor’s projected disposable
income to the plan. A plan typically
runs from three to five years.

Within thirty days after the filing of
the plan, even if the court has not yet
approved the plan, the debtor must
start making payments to the trustee.
If the bankruptcy judge confirms the
plan, the Chapter 13 trustee com-
mences distribution of the funds
received in accordance with the plan
“as soon as practicable.” If the plan is
not confirmed, the debtor has a right
to file a modified plan. If the plan or
modified plan is not confirmed and
the case is dismissed, the court may
authorize the trustee to retain a spec-
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ified amount for costs, but all other
funds paid to the trustee are returned
to the debtor.

Making the Plan Work 

The provisions of a confirmed plan
are binding on the debtor and each
creditor. Once the court confirms the
plan, it is the responsibility of the
debtor to make the plan succeed. The
debtor must make regular payments
to the trustee, which will require the
debtor to be on a fixed budget for a
long period of time. Alternatively, the
debtor’s employer can withhold the
amount of the payment from the
debtor’s paycheck and transmit it to
the Chapter 13 trustee. Experience
has shown that this practice increases
the likelihood that payments will be
made on time and that the plan will
be completed. Failure to make the
payments in accordance with the con-
firmed plan may result in dismissal of
the case or its conversion to a liqui-
dation case under Chapter 7 of the
Bankruptcy Code.

While confirmation of the plan enti-
tles the debtor to retain property as
long as payments are made, the
debtor may not incur any significant
new credit obligations without con-
sulting the trustee.

The Chapter 13 Discharge

The Chapter 13 debtor is entitled to
a discharge upon successful comple-
tion of all payments under the
Chapter 13 plan. The discharge has
the effect of releasing the debtor
from all debts provided for by the
plan or disallowed, with limited
exceptions. Those creditors who were
provided for in full or in part under
the Chapter 13 plan may no longer
initiate or continue any legal or other
action against the debtor to collect
the discharged obligations.

In return for the willingness of the
Chapter 13 debtor to undergo the
discipline of a repayment plan for
three to five years, a broader dis-
charge is available under Chapter 13

than in a Chapter 7 case. As a gener-
al rule, the debtor is discharged from
all debts provided for by the plan or
disallowed, except certain long term
obligations (such as a home mort-
gage), debts for alimony or child sup-
port, debts for most government
funded or guaranteed educational
loans or benefit overpayments, debts
arising from death or personal injury
caused by driving while intoxicated
or under the influence of drugs, and
debts for restitution or a criminal fine
included in a sentence on the
debtor’s conviction of a crime. To the
extent that these types of debts are
not fully paid pursuant to the
Chapter 13 plan, the debtor will still
be responsible for these debts after
the bankruptcy case has concluded.

Chapter 13 Hardship Discharge

After confirmation of a plan, there are
limited circumstances under which
the debtor may request the court to
grant a “hardship discharge” even
though the debtor has failed to com-
plete plan payments. Generally, such
a discharge is available only to a
debtor whose failure to complete
plan payments is due to circum-
stances beyond the debtor’s control
and through no fault of the debtor,
after creditors have received at least as
much as they would have received in
a Chapter 7 liquidation case and
when modification of the plan is not
possible. Injury or illness that pre-

cludes employment sufficient to fund
even a modified plan may serve as the
basis for a hardship discharge. 

The Power of Bankruptcy’s
Automatic Stay 

When a debtor files for bankruptcy,
the automatic stay immediately stops
any lawsuit filed against the debtor
and virtually all actions against the
debtor’s property by a creditor, col-
lection agency or government entity.
If the debtor is at risk of being evict-
ed or foreclosed, or losing such basic
resources as utility services, the auto-
matic stay may provide a powerful
reason for filing for bankruptcy.
Usually, the only way for a creditor to
get around the automatic stay is to
ask the bankruptcy court to remove
or lift the stay. It is also the power of
the automatic stay, however, that may
create problems for REALTORS®.

Utility disconnections. If the debtor is
behind on a utility bill and the compa-
ny is threatening to disconnect the
debtor’s water, electric, gas or tele-
phone service, the automatic stay will
at least temporarily prevent the discon-
nection. Bankruptcy will probably dis-
charge the past due debts for utility
service. Although the amount of a util-
ity bill itself rarely justifies a bankrupt-
cy filing, preventing a gas and electric
service cutoff in January in Wisconsin
might be justification enough.

Multiple wage garnishments.
Although no more than 25% of wages
generally may be taken to satisfy a
court judgment, many people file for
bankruptcy if more than one wage
garnishment is threatened. For some
people, any loss of income is devas-
tating; also, some employers get
angry at the expense and hassle of
facilitating a succession of garnish-
ments. Filing for bankruptcy stops
garnishments dead in their tracks.
Not only does the debtor take home
a full salary, but the debtor also may
be able to discharge the debt in bank-
ruptcy.
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Home Ownership and Bankruptcy. 
If a debtor’s home mortgage is being
foreclosed, the automatic stay tem-
porarily stops the proceedings, but
the creditor will often be able to pro-
ceed with the foreclosure sooner or
later. A Chapter 13 bankruptcy is
always a better remedy than Chapter
7 bankruptcy for a debtor facing fore-
closure if the debtor wants to keep
the house. If the debtor is behind on
his or her mortgage payments, the
debtor will almost certainly lose the
house if he or she files a Chapter 7
bankruptcy. The mortgage lender will
ask the bankruptcy court to lift the
automatic stay to begin or resume
foreclosure proceedings. In a Chapter
13 bankruptcy, the debtor may not
lose the house if the debtor immedi-
ately resumes making the regular pay-
ments and repays the missed mort-
gage payments through the Chapter
13 plan.

If a debtor is current on his or her
mortgage payments, the debtor
should not lose the house if the
debtor files for Chapter 13 bankrupt-
cy, as long as the debtor continues to
make the mortgage payments. In a
Chapter 7 bankruptcy, whether or
not the debtor will lose the house
depends on the amount of equity the
debtor has in the property relative to
the $40,000 homestead exemption.
If the total amount of debt against
the house is less than the market
value, the debtor may lose the house
unless the homestead exemption cov-
ers all or most of the equity. 

Renting and Bankruptcy. 
If the debtor is being evicted, the
automatic stay can usually buy a few
days or a few weeks or even a few
months. But if the landlord asks the
court to lift the stay and let the evic-
tion proceed – which landlords usual-
ly do – the court will probably agree,
reasoning that eviction won’t affect
the bankruptcy. Despite the attrac-
tiveness of even a temporary delay, it
is seldom a good idea to file for bank-
ruptcy solely because the debtor is

being evicted. The debtor will proba-
bly be better off looking for a new
place to live or raising any defense to
the eviction in state court.
On the other hand, if a debtor is cur-
rent on rent payments and files for
bankruptcy, the landlord may never
find out. But if the debtor is behind
on rent, there’s a good chance that
the landlord will begin eviction pro-
ceedings. The automatic stay will
stop the eviction, but not for very
long. The landlord will likely come
into court to have the stay lifted,
which is likely to be granted.

Bankruptcy Issues 
for REALTORS®

The bankruptcy process may become
disruptive to REALTORS® and their
transactions in two primary ways.
The automatic stay becomes prob-
lematic for landlords and property
managers because it halts the eviction
process. As a result, the tenant may
be able to remain in the unit for sev-
eral additional months. Unfortun-
ately, the landlord may never be paid
rent for these months if the debtor
has no non-exempt assets.

The bankruptcy trustee’s ability to
reject, or stop the debtor’s perform-
ance of leases that have remaining
time in the lease term and contracts
where performance has not been
completed, may also be frustrating
for members. The trustee may also
choose to assume, or continue on
with these unexpired leases and
executory contracts. The trustee may
also assume an unexpired lease or
executory contract and assign the
lease or contract to a third party who
will step into the shoes of the debtor
and continue with the performance
of the lease or contract. The delay
often involved before the trustee’s
decision is reached – and the interim
uncertainty – is often problematic.

Evictions and Bankruptcies
At any time prior to actually being
physically evicted, a tenant can file a
bankruptcy petition in order to stay
the eviction. The automatic bank-
ruptcy stay works in this way because
the tenant’s leasehold interest in the
rental unit becomes part of the bank-
ruptcy estate. The United States
Bankruptcy Code, however, provides
that any interest of the debtor in a
non-residential lease that expires
before the filing of the petition is not
included as property of the estate. In
addition, if a non-residential lease
expires by its own terms during the
bankruptcy case, the leasehold ceases
to be the property of the estate.
There are, however, no such specific
guidelines for residential leases.

Lifting the Automatic Stay

The order for relief in a voluntary
bankruptcy petition automatically
invokes the automatic stay. This
serves like a blanket injunction
against all entities and individuals,
stopping them from taking any action
that may directly or indirectly inter-
fere with the administration of the
estate. The stay protects both the
debtor and the bankruptcy estate.
The automatic stay prohibits enforce-
ment against the debtor or the bank-
ruptcy estate of any judgment
obtained before the commencement
of the bankruptcy, and any act to
obtain possession of the property of
the estate or exercise control over
property of the estate. Any state
court action that violates the stay is
void. This means that the federal
bankruptcy court has the power to
negate the state court eviction
actions.

The applicability of the stay often
turns upon difficult questions as to
whether the debtor has a property
interest at the time the bankruptcy
petition is filed. Generally, only a lim-
ited interest, such as a leasehold inter-
est, will bring the stay into effect.
However, there seems to be some
confusion over exactly what falls into
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the category of an unexpired lease.
Although there seems to be some dis-
agreement over whether a tenant
who has been through the small
claims court eviction proceedings but
who has not yet been put out by the
sheriff has an interest that is part of
the bankruptcy estate, most courts
allow the stay to prevent further evic-
tion activity. Thus the stay may halt
evictions, foreclosures and other pro-
ceedings that are nearly complete.

Sanctions for Violation 
of the Automatic Stay

An individual who violates the auto-
matic stay may be subject to punitive
damages, costs, and fines. A violation
of the automatic stay may also be
treated as contempt of court.

Seeking Relief from the Automatic Stay

The automatic stay terminates on its
own either when the property is no
longer part of the bankruptcy estate,
upon the closing or dismissal of the
bankruptcy case, or upon the dis-
charge of the debtor. The automatic
stay also can be terminated by order
of the court. 

A landlord in the midst of an evic-
tion, as well as a lender in the middle
of a foreclosure action, may file a
motion in the bankruptcy seeking
that the stay be lifted with respect to
his or her particular legal action. It is
important that a landlord or a lender
act quickly and diligently to pursue
this relief in order to minimize mon-
etary losses and time delays. A pre-
liminary hearing will be scheduled if
any party objects to the relief sought,
and a final hearing may be scheduled.
The maximum time frame for the
conclusion of this motion process will
normally be 90 days. Relief from the
stay is granted if the party bringing
the motion can show that the relief is
needed to ensure adequate protec-
tion of that party’s interest, that the
debtor does not really have any equi-
ty in the property, or that the proper-
ty is not necessary for an effective
reorganization.

✒ Landlords and lenders faced with a
bankruptcy interrupting an eviction
or foreclosure should immediately
consult with their attorneys. It is
important to act quickly to help
minimize time and monetary losses.
The attorney can assist in filing any
motions and proofs of claim that
will optimize the creditor’s posi-
tion.

The Bankruptcy Trustee’s Power 
to Reject Unexpired Leases and
Executory Contracts

The bankruptcy trustee has the
power to reject, assume, or assume
and assign any unexpired lease or
executory contract that is part of the
bankruptcy estate. This must be done
within 60 days of the filing of the
order for relief in a Chapter 7 pro-
ceeding, and may be done at any time
before the confirmation of the plan in
a Chapter 13 case. A commercial
lease, for instance, can be an impor-
tant part of the debtor’s ability to
continue with his or her business, for
example, a lease for a store in a shop-
ping center. 

Offers to purchase that have not yet
been completely performed and
closed also are subject to this power.
The trustee may be likely to assume a
sale if the terms are favorable because
the debtor likely needs the money the
proceeds will bring in. The trustee is
far less likely to assume a contract for
a purchase unless the property is
somehow needed for a crucial busi-
ness purpose. A contract to purchase
a home will likely be rejected.

Before a trustee can assume a lease,
the trustee must promptly cure any
defaults. In this regard, the trustee
must either compensate the landlord
or provide adequate assurance that he
or she will compensate the landlord
for any monetary loss already sus-
tained, and provide adequate assur-
ance to the landlord for future per-
formance under the lease.

The rejection of a residential lease

will be advantageous to the debtor if
the debtor plans to move or has
already vacated the premises prior to
the end of the lease term. But if mov-
ing would cause the tenant/debtor a
hardship or if the lease has advanta-
geous terms (for example, public or
subsidized housing), it may be bene-
ficial to keep the lease in effect.

In a Chapter 7 or 13 proceeding, it is
essential that the landlord file a proof
of claim by the deadline stated in the
notice received by the landlord/cred-
itor. Failing to file by the deadline
means that the landlord will not be
eligible for any distribution that may
be made from the estate. If the
trustee rejects the lease within the ini-
tial 60 days of the case, the landlord
will have a general, unsecured claim
for any rent due under the lease prior
to the bankruptcy filing, a priority
administrative claim for rent accruing
after the bankruptcy petition was
filed, and a general unsecured claim
for rejection damages — amounts
due under the remaining lease term.
An issue may arise over whether the
rent claimed should be limited to a
fair and reasonable rental value deter-
mined by the bankruptcy court or the
rent stated in the lease.

Non-Residential Rental Property

The trustee may not assume a lease of
non-residential property that has ter-
minated under applicable non-bank-
ruptcy law prior to the order for
relief. Thus the trustee is left to
decide whether to reject or assume
only “live” unexpired leases of non-
residential property. If the trustee
rejects the unexpired non-residential
lease or fails to affirmatively assume
or reject it within the 60 days allotted
in a Chapter 7 case, the lease is
deemed rejected and the trustee must
immediately surrender the non-resi-
dential property to the lessor.

Under Chapter 7, the trustee must
continue to make all payments under
the non-residential lease prior to the
time of the rejection, even if the
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debtor has vacated the premises. The
trustee may be required to make
these payments even if it will create a
shortage of funds for the payment of
other administrative claims.
However, the court may give the
trustee a grace period for up to 60
days after the petition is filed to per-
form such obligations. The estate is
obligated to make payments of post-
petition rent automatically, and the
landlord’s acceptance of these pay-
ments does not waive any rights that
the landlord may otherwise have
under the non-residential lease.

Chapter 13 Proceedings

Under a Chapter 13 reorganization,
the debtor has the power to assume
or reject an unexpired lease. This may
be done by motion before the confir-
mation of the plan, or by simply pro-
viding for the assumption, assign-
ment, or rejection in the plan. The
debtor must cure all defaults before
assumption, assignment, or rejection
is effective to bind the other party to
the lease, i.e., the landlord. Where
the debtor’s rights in a residential
lease have not terminated because the
landlord has not ejected the tenant by
the execution of a writ of possession,
the debtor can rehabilitate and
assume the lease through the plan.

The landlord of an unexpired lease
has the power to ask the court to fix
a deadline for the debtor to act upon
the lease. If this is not done, the
debtor has until the confirmation of
the plan to decide and act. The land-
lord may be wise to do this, especial-
ly if the debtor is not making regular
lease payments while awaiting confir-
mation of the plan. Failing to seek an
accelerated assumption or rejection
may leave the landlord in never-never
land for up to half a year or more
while awaiting confirmation of the
plan. During this period of indeci-
sion, the landlord may be accumulat-
ing a claim for administration expens-
es (priority) if the debtor continues
to use the property. However, the
landlord would typically rather have

the issue of assumption or rejection
decided and be receiving regular rent
payments, or be re-renting a surren-
dered property.
Under Chapter 13, if there has been
a default in an unexpired lease and if
the debtor desires to assume the
lease, the debtor must cure any
defaults or provide adequate assur-
ance that the default will be prompt-
ly cured. The debtor’s default will
usually be that the debtor failed to
make payments prior to the filing of
the Chapter 13 petition. Curing this
default will normally consist of a pro-
posal to make up the missed pay-
ments over some reasonable period of
time, generally over several months.
Chapter 13 can also provide a mech-
anism for the debtor to cure non-
monetary defaults and preserve a
favorable lease.

Bankruptcy Reform
In 1998, the House and Senate came
very close to passing a comprehensive
bankruptcy reform bill. In February
1999, H.R. 833, the Bankruptcy
Reform Bill of 1999, was introduced
in Congress. In March, H.R. 833
passed the House by an overwhelm-
ing vote of 313 to 108. This is signif-
icant because the numbers appear to
be there to override a Presidential
veto, which has been threatened
based upon concerns with provisions
other than those of concern to REAL-
TORS®. There are three main issues
of bankruptcy reform which are of
particular interest to REALTORS®. 

The first involves single asset bank-
ruptcy. This refers to a single proper-
ty or project that generates substan-
tially all of the gross income of a
debtor. The debtor must conduct no
substantial business other than oper-
ating the real property. The
Bankruptcy Code provides that for
single asset properties with a value of
less than $4 million, there will be an
automatic 90-day stay for creditors.
However, the stay for properties of
over $4 million can last from 6
months to up to a year or more.

There seems to be no justification for
such a difference based upon the
value of the property. Accordingly,
the proposed change is to have the
90-day automatic stay apply to all sin-
gle asset bankruptcies. H.R. 833
eliminates the $4 million cap and
treats all single asset bankruptcies the
same, regardless of property value.

A second issue deals with the auto-
matic stay provisions in rental hous-
ing. Some tenants are attempting to
avoid eviction by filing for bankrupt-
cy and listing the apartment as an
asset protected by the automatic stay.
This practice is widespread in some
areas of the country, such as in
California, and is less frequently seen
in stastes such as Wisconsin. This
occurs despite the fact that a ten-
ant/debtor may not have a legal or
equitable interest for the purposes of
liquidation or reorganization under
the Bankruptcy Code. The apartment
belongs to the owner, not the ten-
ant/debtor. Unscrupulous tenants
use this loophole to abuse the bank-
ruptcy system and live rent-free. In
addition, there has been a growth of
unethical companies, particularly in
California, called “bankruptcy mills,”
which, for a fee, teach tenants to
abuse the Code in this manner and
live in an apartment for several
months rent-free. By closing this
loophole, and not allowing bankrupt-
cy to be a stay from eviction, H.R.
833 will curb an abusive use of the
Code. It will not change any of the
protections currently enjoyed by ten-
ants under state landlord/tenant law
and will not affect other creditors
because it only allows rental housing
providers to regain possession of the
apartments, and not back rent.
Housing providers, like other small
businesses, will be required to comply
with the Code when recovering
unpaid rents and other debts.

The last issue deals with shopping
center bankruptcy. Under current
law, shopping center tenants who
declare bankruptcy have 60 days to
decide whether they will assume or
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reject their lease. However, the bank-
ruptcy courts routinely extend this time
for months and even years. Due to the
delicate nature of the landlord/tenant
relationship in shopping centers, the
impact of this delay can be severe. The
shopping center owner faces prolonged
uncertainty over whether the tenant
will, on short notice, decide to reject
the lease and terminate payments or
assume it and continue on. This impacts
the leasing and selling of shopping cen-
ters and any redevelopment efforts for
the same. If the store has ceased busi-
ness operations, this impacts percentage

rents, retail synergy, cross sales, poten-
tial co-tenant rent abatements and, the
exercise of escape provisions in leases
tied to co-tenancy. The courts’ discre-
tion to provide lengthy multiple dead-
line extensions for assumption/rejec-
tion decisions needs to be limited in the
Bankruptcy Code. It may be appropri-
ate to allow more than 60 days for this
decision as long as the court’s ability to
grant extensions is severly limited.

Conclusion
An excellent source for bankruptcy
information is the Web site for the

Bankruptcy Court for the Western
District of Wisconsin at
http://www.wiw.uscourts.gov/bank-
ruptcy/Default.htm. This site has a
great deal of information about bank-
ruptcy procedures, frequently asked
questions, information about how to
file a bankruptcy and how to check for
the filings of other debtors. The
Bankruptcy Court for the Eastern
District of Wisconsin also has a Web site
at the following address:

http://www.wieb.uscourts.gov/DEFA
ULT.HTM.
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BANKRUPTCY TERMINOLOGY

Assume   
An agreement to continue performing duties under a contract or lease.

Automatic stay   
An injunction that automatically stops lawsuits, foreclosure, garnish-
ments, and all collection activity against the debtor the moment a bank-
ruptcy petition is filed.

Business bankruptcy
A bankruptcy case in which the debtor is a business or an individual
involved in business and the debts are for business purposes.

Bankruptcy 
A legal procedure for dealing with debt problems of individuals and
businesses; specifically, a case filed under one of thee chapters of title 11
of the United States Code (the Bankruptcy Code).

Bankruptcy Code
The informal name for title 11 of the United States Code (11 U.S.C.
§ 101 - 1330), the federal bankruptcy law.

Bankruptcy estate
All legal or equitable interests of the debtor in property at the time of
the bankruptcy filing. (The estate includes all property in which the
debtor has an interest, even if it is owned or held by another person.)

Bankruptcy mill
A business not authorized to practice law that provides bankruptcy
counseling and prepares bankruptcy petitions.

Bankruptcy petition
A formal request for the protection of the federal bankruptcy laws.
(There is an official form for bankruptcy petitions.)

Bankruptcy trustee 
A private individual or corporation appointed in all chapter 7, chapter
12, and chapter 13 cases to represent the interests of the bankruptcy
estate and the debtor’s creditors.

Chapter 7
The chapter of the Bankruptcy Code providing for “liquidation,” i.e.,
the sale of a debtor’s nonexempt property and the distribution of the
proceeds to creditors.

Chapter 7 trustee
A person appointed in a chapter 7 case to represent the interests of the
bankruptcy estate and the unsecured creditors. (The trustee’s responsi-
bilities include reviewing the debtor’s petition and schedules, liquidat-
ing the property of the estate, and making distributions to creditors.
The trustee may also bring actions against creditors or the debtor to
recover property of the bankruptcy estate.)

Chapter 11
A reorganization bankruptcy, usually involving a corporation or part-
nership. (A chapter 11 debtor usually proposes a plan of reorganization
to keep its business alive and pay creditors over time. People in business
or individuals can also seek relief in chapter 11.)

Cont’d on next page:

This glossary of bankruptcy terminology is taken from the Web site of the Bankruptcy court 
for the Western District of Wisconsin at www.wiw.uscourts.gov/bankruptcy.



Chapter 12
The chapter of the Bankruptcy Code providing for adjustment of debts
of a “family farmer,” as that term is defined in the Code.

Chapter 13
The chapter of the Bankruptcy Code providing for adjustment of debts
of an individual with regular income. (Chapter 13 allows a debtor to
keep property and pay debts over time, usually three to five years.)

Chapter 13 trustee    
A person appointed to administer a chapter 13 case. (A chapter 13
trustee’s responsibilities are similar to those of a chapter 7 trustee; how-
ever, a chapter 13 trustee has the additional responsibilities of oversee-
ing the debtor’s plan, receiving payments from debtors, and disbursing
plan payments to creditors).

Claim
A creditor’s assertion of a right to payment from a debtor or the
debtor’s property.

Complaint
The first or initiatory document in a lawsuit that notifies the court and
the defendant of the grounds claimed by the plaintiff for an award of
money or other relief against the defendant.

Confirmation
Approval of a plan of reorganization by a bankruptcy judge.

Consumer debts 
Debts incurred for personal, as opposed to business, needs.

Creditor
A person to whom or business to which the debtor owes money or that
claims to be owed money by the debtor.

Debtor
A person who has filed a petition for relief under the bankruptcy laws.

Defendant
An individual (or business) against whom a lawsuit is filed.

Discharge
A release of a debtor from personal liability for certain dischargeable
debts. (A discharge releases a debtor from personal liability for certain
debts known as dischargeable debts (defined below) and prevents the
creditors owed those debts from taking any action against the debtor
or the debtor’s property to collect the debts. The discharge also pro-
hibits creditors from communicating with the debtor regarding the
debt, including telephone calls, letters, and personal contact.)

Dischargeable debt    
A debt for which the Bankruptcy Code allows the debtor’s personal lia-
bility to be eliminated.

Equity
The value of a debtor’s interest in property that remains after liens and
other creditors’ interests are considered. (Example: If a house valued at
$60,000 is subject to a $30,000 mortgage, there is $30,000 of equity.)

Executory contract or lease    
Generally includes contracts or leases under which both parties to the
agreement have duties remaining to be performed. (If a contract or
lease is executory, a debtor may assume it or reject it.)

Exempt
A description of any property that a debtor may prevent creditors from
recovering.

Exemption    
Property that the Bankruptcy Code or applicable state law permits a
debtor to keep from creditors.

Exempt property   
Property or value in property that a debtor is allowed to retain, free
from the claims of creditors who do not have liens.

Family farmer    
An individual, individual and spouse, corporation, or partnership
engaged in a farming operation who meet certain debt limits and other
statutory criteria for filing a petition under chapter 12.

Fraudulent transfer   
A transfer of a debtor’s property made with intent to defraud or for
which the debtor receives less than the transferred property’s value.

Fresh start    
The characterization of a debtor’s status after bankruptcy, i.e., free of
most debts. (Giving debtors a fresh start is one purpose of the
Bankruptcy Code.)

Joint petition    
One bankruptcy petition filed by a husband and wife 
together.

Lien    
A charge upon specific property designed to secure payment of a debt
or performance of an obligation.

Liquidation   
A sale of a debtor’s property with the proceeds to be used for the ben-
efit of creditors.

Motion to lift the automatic stay   
A request by a creditor to allow the creditor to take an action against a
debtor or the debtor’s property that would otherwise be prohibited by
the automatic stay.
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No-asset case    
A chapter 7 case where there are no assets available to satisfy any por-
tion of the creditors’ unsecured claims.

Nondischargeable debt   
A debt that cannot be eliminated in bankruptcy.

Objection to discharge   
A trustee or creditor’s objection to the debtor’s being released from
personal liability for certain dischargeable debts.

Objection to exemptions   
A trustee’s or creditor’s objection to a debtor’s attempt to claim certain
property as exempt, i.e., not liable for any prepetition debt of the
debtor.

Plan    
A debtor’s detailed description of how the debtor proposes to pay cred-
itors’ claims over a fixed period of time.

Plaintiff    
A person or business that files a formal complaint with the court.

Preferential debt payment   
A debt payment made to a creditor in the 90-day period before a
debtor files bankruptcy (or within one year if the creditor was an insid-
er) that gives the creditor more than the creditor would receive in the
debtor’s chapter 7 case.

Priority   
The Bankruptcy Code’s statutory ranking of unsecured claims that
determines the order in which unsecured claims will be paid if there is
not enough money to pay all unsecured claims in full.

Priority claim    
An unsecured claim that is entitled to be paid ahead of other unsecured
claims that are not entitled to priority status. Priority refers to the order
in which these unsecured claims are to be paid.

Proof of claim    
A written statement describing the reason a debtor owes a creditor
money. (There is an official form for this purpose.)

Property of the estate    
All legal or equitable interests of the debtor in property as of the com-
mencement of the case.

Reaffirmation agreement   
An agreement by a chapter 7 debtor to continue paying a dischargeable
debt after the bankruptcy, usually for the purpose of keeping collateral
or mortgaged property that would otherwise be subject to reposses-
sion.

Secured debt    
Debt backed by a mortgage, pledge of collateral, or other lien; debt for
which the creditor has the right to pursue specific pledged property
upon default.

Schedules    
Lists submitted by the debtor along with the petition (or shortly there-
after) showing the debtor’s assets, liabilities, and other financial infor-
mation. (There are official forms a debtor must use.)

Statement of financial affairs   
A series of questions the debtor must answer in writing concerning
sources of income, transfers of property, lawsuits by creditors, etc.
(There is an official form a debtor must use.)

Transfer   
Any mode or means by which a debtor disposes of or parts with his/her
property.

United States trustee    
An officer of the Justice Department responsible for supervising the
administration of bankruptcy cases, estates, and trustees, monitoring
plans and disclosure statements, monitoring creditors’ committees,
monitoring fee applications, and performing other statutory duties.

Unscheduled debt   
A debt that should have been listed by a debtor in the schedules filed
with the court but was not. (Depending on the circumstances, an
unscheduled debt may or may not be discharged.)

Unsecured claim   
A claim or debt for which a creditor holds no special assurance of pay-
ment, such as a mortgage or lien; a debt for which credit was extend-
ed based solely upon the creditor’s assessment of the debtor’s future
ability to pay.
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